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Introduction.

The primary focus of the March 4, 2004 pre-hearing conference was to address
discovery and scheduling issues.'

As of that March 4 pre-hearing conference, the Division had not, with few involuntary
exceptions,” produced documents or “evidence”, had not identified one actual intended
witness (of which they say are 10 in number), and had not responded to any of Respondents’
requests to produce or interrogatories.

Moreover, at the pre-hearing conference, the Division’s attorney made the
extraordinary -- and untrue -- statement that “there had been at least eight and probably more
securities divisions across the country that have issued rulings against the Respondents in this
case. Clearly, they have found it to be a security . . . "’ (emphasis added).’

The Division’s lawyer knew that this statement would be highly prejudicial and would
cause ALJ Stern to be highly suspicious of Respondents and their business activities. Further,
the Division’s lawyer made that statement to this tribunal in conjunction with a bold
declaration at the outset of the pre-hearing conference that the Division has evidence of a
“ponzi scheme on a national level.™

As a result of these outrageous averments -- which have tainted these proceedings --
counsel for Respondents requested that ALJ Stern order the Division’s lawyer to produce the

eight “rulings against Respondents” which he claimed supported his representations to the

tribunal. ALJ Stern directed that the documents be produced to Respondents’ counsel.

' As a result of the ongoing and categorical refusal by counsel for the Securities Division to
comply with the Division’s discovery and disclosure obligations, counsel for Respondents
have been repeatedly requesting intervention.

> The exceptions are the identity of EUO examinations and related exhibits, which the ALJ
had to order the Division to provide.

> See Reporter’s Transcript of Proceedings, p. 24, lines 9-13, Exhibit “1” hereto.

* See Reporter’s Transcript of Proceedings, p. 5, lines 4-6.
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Upon inspection of those alleged “rulings”, it is obvious that the ballyhooed “rulings
against Respondents” were wholly misrepresented.” Not a single one supports the bald
allegation made at the hearing. Instead of eight “rulings against Respondents”, there is not
one. Indeed, most of the so-called “rulings” did not mention or even relate to the Universal
Lease, and many did not mention or even relate to any Respondents herein. Here is what — in
fact — occurred in the other jurisdictions:

1. Kansas.®

There are three documents from Kansas, filed June through August, 2003. The party
named in the filings is Carl R. Todd, an individual that is not a Respondent in this action.
Notwithstanding what the Division attorney represented, none of the Respondents in this
case were Respondents in Kansas.

The first filing is a Notice of Intent to Invoke Administrative Sanctions Under the
Kansas Securities Act. No formal action even commenced. The Notice states: “If the facts
alleged below are found to be true, . . . it is the intention of the Commissioner to enter an
Order imposing Sanctions upon the Respondent.” (Emphasis supplied).”

Next, the Securities Commissioner filed: (1) a Stipulation for Consent Order; and
(2) a Consent Order, each prohibiting sales by the agent only, and making no mention of
RHI or Yucatan. Contrary to the Division’s representations to this tribunal, there were no

adverse findings of fact or law against RHI, Yucatan, Mike Kelly, or any other Respondent

> The orders produced by the Division are attached as Exhibits “2” through “8”.

% See Exhibit “2”.

’ The Notice involved an investigation into the Universal Lease Program, and alleged that,
when offered in connection with another program (i.e., the ESP program, not connected to
RHI or Respondents), it violated Kansas securities laws. The Notice alleged that RHI
acknowledged that the unauthorized program the agent offered was a security, but that RHI
no longer offered those programs, and only authorized a program selling timeshares in
Mexican resorts. According to the Notice, RHI had advised the Securities Commissioner
that, because he had sold a program that was not authorized by RHI, the agent had been
terminated.
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in this action. Nor was there a finding that the Universal Lease Program itself was a
security.
2. Wisconsin.®

There is a Petition for Order, and Order of Prohibition (Consent), filed in April
2003. The party named is Yucatan Resorts, S.A. de C.V., which is not a party in this
contested administrative proceeding.

There are allegations that the Universal Lease is a security, and that the money
paid for the Universal Leases was used, in part, to repay investments sold by that entity.
The matter was resolved by consent, without admitting or denying the allegations. In the
Consent Order, the Division determined that, “it is not necessary under the circumstances
that this order be grounds for disqualification pursuant to [Wisconsin securities laws] or
that any exemption previously claimed by Yucatan Resorts S.A. de C.V. be denied” and
that “[t]he Summary Order of Prohibition and Revocation issued against Yucatan Resorts
SA de CV on April 2, 2001 is hereby revoked.” What occurred is contrary to the
Division’s averments: there was no ruling against these Respondents following a contested
hearing, or a determination that the Universal Lease Program itself was a security.

3. Minnesota.’

A Consent Cease and Desist Order was filed in February 2003 in Minnesota. The
parties named were Resort Holdings International, Inc., Resort Holdings International,
S.A. and Terry C. Denny (agent). In that Consent Cease and Desist Order, the Minnesota
Commissioner of Commerce prohibited Respondents from offering or selling the alleged
“securities”, and stated that the Commission was “prepared to commence formal action . . .

based on allegations that Respondents . . . a) [o]ffered or sold unregistered securities . . . b)

¥ See Exhibit “3”.
% See Exhibit “4”.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

offered or sold subdivided land without registration . . . and, c) [the agent] offered or sold
securities or subdivided land without licensure . . . .”

No formal action was commenced; it was an informal investigation. No adverse
findings of fact or rulings against the Respondents in this case were issued. Rather, there
was an agreement to an informal disposition of the matter, without admitting or denying
the allegations. The Universal Lease Program was not found to be a security.

4. Oklahoma.'’

The Oklahoma Order Initiating Investigation was issued in August 2001. The
named target was “Yucatan Resorts” and two agents. The Order only initiated an
investigation and is not, and cannot, be identified as an Administrative proceeding, action
or “ruling.”

The Oklahoma Order identifies “Yucatan Resorts”, and merely announces the
commencement of an investigation based upon allegations that “Respondents may be
involved in the offer or sale of securities in the State of Oklahoma.” (Emphasis supplied).
There was no hearing, no ruling, and no finding the Upiversal Lease Program was a
“security”. There were no final adverse findings of fact or law of any kind.

5. Connecticut. "

Connecticut issued an Order to Cease and Desist, Notice of Intent to Fine and
Notice of Right to Hearing in November of 2000. The party named is Yucatan Investment
Corporation, which is not a Respondent in this instant action. The order does not relate or
refer to the Universal Lease.

The order is a temporary cease and desist order, and it only makes allegations
against Yucatan Investment Corporation based on the sale of promissory notes. The

Universal Lease Program was not involved. There were no adverse findings of fact or law,

19 gee Exhibit “57.
11 See Exhibit “6”.
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and it is not a final ruling of any kind. There was no ruling against Respondents, or that the
Universal Lease Program was a “security”.
6.  New Mexico."

In May of 1999, an Order to Cease and Desist and Notice of Intent to Impose
Sanctions was issued in New Mexico against Yucatan Investment Corporation, Mike
Kelly, and sales agents. Except for Mr. Kelly, the New Mexico Order did not involve the
Respondents in this proceeding.

No formal post-hearing findings of fact or rulings were issued. Respondents in that
case were ordered to cease and desist offering or selling promissory notes. There was no
ruling relating to the Universal Lease. |
7. South Carolina.”

There are two filings in South Carolina: (1) an Order to Cease and Desist, and
Notice of Right to a Hearing; and (2) an Administrative Consent Order, filed in June and
July 1999, respectively. The parties named were Yucatan Investment Corporation and
Mike Kelly. Yucatan Investment Corporation is not a Respondent in this proceeding. The
South Carolina Orders do not relate to, nor mention, the Universal Lease.

No hearing was held, and no findings of fact were made. The Order only alleges
that the Respondents offered and sold promissory notes. The matter was resolved by
Yucatan Investment Corporation and Mike Kelly consenting to entry of an Order. In the
Consent Order, the Division stated, “In the course of the investigation, the Division
determined that Yucatan, relying on improper advice from prior counsel, offered and sold
unregistered securities in violation of the South Carolina Uniform Securities Act”, and
“Following conversation with Respondent Yucatan, . . Securities Division Staff and

Respondent Yucatan agree the most appropriate resolution of the matter is to impose upon

12 See Exhibit “7”.
13 See Exhibit “8”.
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Respondent Yucatan, who denies any willful violation of law but desires to avoid the costs
of a hearing and dispel any concerns of the Division, a $20,000.00 fine and a requirement
that the firm [cease and desist from the sales].” |

The Division dismissed Mike Kelly from the case.

There was no hearing or ruling against the Respondents in this case that the
Universal Lease Program was a security.

Contrary to the Securities Division’s representations at the March 4, 2004, pre-
hearing conference, not one of the seven — not eight — “rulings” made findings that the
Universal Lease was a security.

I. Argument.
The documents produced by the Division’s counsel are not what they were represented

to be. The documents were not rulings against the Respondents by even one jurisdiction -- let

alone eight. Some were preliminary administrative decisions, which made no findings of fact
or law following an evidentiary hearing of any kind. Further, many of them did not relate to
the Universal Lease, the product that is at issue in this proceeding.

The Division’s lawyer made untrue statements to ALJ Stern, on the record. He cannot
be allowed to make sweeping averments that are not true, or to disregard the most basic due
process requirement that there must be evidentiary support for representations by counsel
made i a legal proceeding to a tribunal. There is an ethical duty of candor toward the
tribunal, and duties of fairness to opposing parties and their counsel.

The Division’s lawyer’s actions should be condemned in light of the Arizona Rules
of Professional Conduct, A.R.S. § 12-349 and Ariz.R.Civ.P. 37(c). Each of these
provisions allow for a lawyer to be sanctioned when his conduct so merits. This tribunal

should impose appropriate sanctions on the Division.
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A. Sanctions Are Appropriate Under the Rules of Professional Conduct.

1. Duty of Candor to the Tribunal.

A lawyer has a duty of candor toward a tribunal, and in that context, cannot
knowingly make a false statement of a material fact (AZ-ER 3.3 (a)(3), ABA Model Rule
3.3(a)(1)).!* When an attorney makes an assertion of fact to the tribunal either through an
affidavit or through asserting a fact in oral argument, the attorney is either expected to
know that the assertion is true or to believe it to be true based on reasonable and diligent
inquiry. AZ-ER 3.3 Comments [3]; ABA Model Rule 3.3.

In the hearing that took place on March 4, 2004, the Division’s lawyer averred:

There had been at least eight and probably more securities
divisions across the country that has issued rulings against the
Respondents in this case. Clearly, they have found it to be a
security, and we tend to prove it is a security. We have
evidence to that effect. (Page 24, lines 10-14). (Emphasis
supplied).

The statements are demonstrably inaccurate and prejudicial. The Division’s lawyer
had no basis to make them. After the forced disclosure of the so-called “evidence”, there
was not one document that coincided with the Division’s lawyer’s outrageous remarks.
The representations were not supported by the documents that were produced. Because he
had presumably read the documents he referenced in his oral argument prior to the hearing,
he must have knowingly made false statements of material fact to the tribunal. Even if his
averments were a result of negligence and he did not knowingly make the false statements,
then he and the Division had an obligation to promptly take reasonable remedial measures.

If a lawyer knows (or later learns) that the material evidence the lawyer has
presented to the tribunal is false, then the lawyer has an affirmative obligation to take

reasonable remedial measures. See AZ-ER 3.3(a)(3); ABA Model Rules 3.3(a)(3). The

“The ethical rules are found in Exhibit “9” (Arizona) and Exhibit “10” (ABA Model
Rules).
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term “tribunal” includes all courts and other non-adjudicatory bodies -- such as this
administrative proceeding. AZ-ER 1.0(m).

Subsequent to the making of the statements, all opposing counsel present at the
hearing demanded evidentiary support for the outrageous allegations. For example, Mr.

Galbut stated at the hearing that:

He says there are eight regulatory agencies that have already ruled
on this. I’d like for him to turn over those orders to you today so you
can see it there’s eight agencies that have done that. And we would
like to see them ourselves, because I think we’re going to be a bit
surprised on that subject. (p. 30, line 25 through p. 31, line 5).

The Division’s lawyer was aware of the extreme offense taken by opposing counsel,
which is evidenced in the transcript (See Page 6, lines 7-10 and Page 17, line 24 through
page 18, line 12), and had in his possession the documents that he claims supported his
representations. When ordered to do so, he subsequently disclosed the documents from
other jurisdictions -- but they did not in any way support his statements. Respondents’
counsels’ expectations that we would be surprised if the Division’s lawyer’s
representations were correct also served to put the Division’s lawyer on notice of the
falsity of the statements made. To this day, neither he nor the Division has not taken any
remedial measure as required by the ethical rules, although the attorney is under an ethical
requirement to do so.

2. Duty of Fairness to Opposing Party and Counsel.

It is grossly unfair to the Respondents and their counsel for the Division’s attorney to
make such unsupported and grossly prejudicial statements. This violates a further ethical
duty.

Additionally, a lawyer must not unlawfully obstruct a party’s access to evidence.

AZ-ER 3.4(a); ABA Model Rule 3.4(a). Under a lawyer’s duty of fairness to opposing
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party and counsel, a lawyer must make reasonable efforts to comply with the legally
proper discovery requests made by an adversary. AZ-ER 3.4(d); ABA Model Rule 3.4(d).

Moreover, AZ-ER 3.4(d) provides that, during pretrial proceedings, a lawyer may
not “fail to make a reasonably diligent effort to comply with a legally proper discovery
request by an opposing party.” An attorney’s non-compliance with another party’s
discovery request is a violation of AZ-ER 3.4(d) and warrants censure. See In rea Ames,
171 Ariz. 125, 829 P. 2d 315 (1992).

The Division’s lawyer has not made any reasonable efforts to comply with any
discovery requests made by the Respondents. He has made highly prejudicial -- and
demonstrably false -- statements to the tribunal. The Division’s lawyer is not treating the
Respondents in accordance with the duty of fairness to opposing parties and counsel. The
Division’s lawyer should be forced by ALJ Stein to abide by his ethical obligations.

3. Special Responsibilities of a Lawyer in an Administrative Capacity.

A government lawyer has the responsibility to develop a full and fair record. A
lawyer in that role must not use his or her position or the economic power of the
government to harass parties or to force unjust settlements or results.

The Division’s lawyer is operating as a government lawyer in an administrative
capacity. He should be pursuing justice. Instead, he has made inflammatory assertions and
claims that he cannot support with evidence.

Based on these ethical rules, he must timely disclose all evidence and information
known that tends to demonstrate the liability, responsibility or guilt of the parties, or the
absence thereof, and which is otherwise discoverable or disclosable. He has not done this
in any way. He continues to make grossly prejudicial statements which are not supported
by the evidence. He should be ordered to support his claims with evidence or to cease

making these defamatory representations to the tribunal.

10
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4. Duties of Candor and Respect in the Context of Administrative
Proceedings.

When a lawyer appears before an administrative body, the lawyer must follow the
same rules as though he was in court. See ABA Model Rule 3.9. For example, a lawyer
must not make false statements of facts or law, obstruct access to evidence, or knowingly
violate the rules or orders of the administrative proceeding. See ABA Model Rule 3.9;
3.3(a)-(c); 3.4(a)-(c); 3.5.

The Division’s lawyer has made false and prejudicial statements to the tribunal, and
has not met his affirmative obligation to take reasonable remedial measures. Additionally,
the Division’s lawyer has obstructed access to evidence. Unquestionably, the Division’s
lawyer is violating his duties in the context of this administrative proceeding.

B. Sanctions Are Appropriate In Light of A.R.S. § 12-349 and Ariz.R.Civ.P. 37(c).

Under A.R.S. § 12-349, sanctions may be imposed on the attorney or party for
doing, inter alia, either of the following: (1) making a claim without substantial justification;
or (2) engaging in abuse of discovery.15 In this case, the Division’s lawyer has done both: he

has made claims without substantial justification, and engaged in abuses of discovery. He

> AR.S. § 12-349 provides:
A. Except as otherwise provided by and not inconsistent with another
statute, in any civil action commenced or appealed in a court of record in
this state, the court shall assess reasonable attorney fees, expenses and, at
the court's discretion, double damages of not to exceed five thousand
dollars against an attorney or party, including this state and political
subdivisions of this state, if the attorney or party does any of the following:
1. Brings or defends a claim without substantial justification.
2. Brings or defends a claim solely or primarily for delay or
harassment.
3. Unreasonably expands or delays the proceeding.

4. Engages in abuse of discovery.
% %k K

(emphasis added).

11
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has made claims to ALJ Stern that were without justification, and he has continued to refuse
the discovery and disclosure to which the Respondents are entitled.'®

Rule 37(c), Ariz. R. Civ. P., provides for sanctions where an attorney or party makes
a disclosure that he knew or should have known was inaccurate or incomplete and thereby
causes an opposing party to engage in additional investigation or discovery. Rules 37(c)
and 37(b)(2) provide for specific sanctions as well as any other ones appropriate under the
circumstances. Rule 37(b)(2) allows the tribunal to, inter alia, issue an order refusing to
allow the wrongdoing party to support or oppose designated claims, or prohibiting that
party from introducing designated matters in evidence. In addition, these rules allow the
tribunal to order the disobedient party or attorney to reimburse the opposing party for the
costs, including attorneys’ fees, of the investigation or other activities caused by the
inaccurate disclosure.

The Division’s lawyer has abused and violated his duties to this tribunal, and to
opposing parties and their counsel. He has made inaccurate and untrue statements before
this tribunal, which he boldly asserted without justification, in an apparent attempt to
greatly prejudice the Respondents. The Division’s lawyer apparently believes he has the
right to act as judge and jury without regard to Respondents’ legal rights. The Division’s
lawyer’s misstatements to the tribunal (and refusal to provide discovery and disclosure)

should not be ignored, and should instead be sanctioned.

's ALJ Stern has determined that Respondents are entitled to discovery in this case. Further,
ALJ Stern has directed the Division and Respondents to work out discovery issues without
his intervention. However, counsel for the Division had not produced any documents (with
the exception of some EUO/deposition exhibits), until specifically ordered by ALJ Stern to
produce the materials from other jurisdictions. Nothing else has been voluntarily produced,
such as the so called “evidence” of a nationwide “Ponzi scheme”.

12
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C. Sanctions Would Be Appropriate Under Rule 11 if the Representations by the
Division’s Counsel Had Been Made in a Filing.

By analogy, the Division’s lawyer’s oral declarations would be cause for
Ariz.R.Civ.P. Rule 11 sanctions if he had filed them in a pleading, brief or affidavit. Rule
11 imposes an obligation on a lawyer to conduct an adequate investigation concerning any
claim or legal position to be certain it is well-grounded before filing a document with the
court. This investigation is what a professional, competent attorney would do in similar
circumstances to satisfy the requirements of Rule 11. See Standage v. Jaburg & Wilk, P.C.,
177 Ariz. 221, 866 P.2d 889 (Ct. App. 1993).

Rule 11 also imposes a duty upon a lawyer to review and reevaluate the factual
position as a case develops. See Gilbert v. Bd. of Med. Examiners, 155 Ariz. 169, 745 P.2d
617 (Ct. App. 1987). If investigation and discovery produce no facts in support of a claim
or defense, an attorney may not be able to continue to press that claim. Id."

In this case, the Division’s lawyer obviously undertook no investigation to be
certain that his declaration that “there had been at least eight and probably more securities
divisions across the country that have issued rulings against the Respondents in this case” and
that “[c}learly, they have found it to be a security ” was well-grounded in fact. Had he made
such a misrepresentation in a writing in court, he would be subject to sanctions. The result
should be no different when it is boldly made at a hearing in person before ALJ Stern.

D.  Preclusion of Evidence is An Appropriate Sanction in this Case.

An appropriate sanction in this case is to preclude any argument, inference, or
evidence relating to the administrative proceedings from other jurisdictions, the subject
matter of any proceeding from another jurisdiction, or relating to the parties named in

another jurisdiction. In essence, this sanction is similar to the granting of a motion in

7 Further, a court has the inherent power to sanction bad faith conduct during litigation
independent of the authority granted by Rule 11. See Chambers v. NASCO, Inc., 501 U.S.
32,43,49,111 S.Ct. 2123, 115 L.Ed.2d 27 (1991).

13
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limine, which is used in civil proceedings to enforce the discovery rules, and is effectively
treated as a sanction against the infringing party. See Jones v. Buchanan, 177 Ariz. 410,
868 P.2d 993 (App.1993).

E. The Hearing Officer is Empowered to Impose Sanctions.

The administrative rules of this State provide for the use of discretion by the
Hearing Officer in allowing additional discovery, in excluding prejudicial or
unsubstantiated evidence, and in exercising reasonable control over the conduct of the
proceeding.’® Rule 14-3-109(D) allows the presiding officer to “act upon any pending

motions or applications.” Moreover, A.R.S. 41-1092.07 provides, in pertinent part:

D. All evidence is admissible, but the administrative law judge may
exclude evidence if its probative value is outweighed by the danger
of unfair prejudice [or] by confusion of the issues . . . .

In this case, the Division’s lawyer has made false and highly prejudicial
representations about supposed administrative “rulings” and findings from other
jurisdictions to the tribunal, which, upon inspection, directly refuted the Division’s
averments. This tribunal should preclude any assertions of “rulings” or findings from other
jurisdictions, and to any reference or the offering of evidence related to any proceedings in
other jurisdictions by the Division’s lawyer at the hearing.

III. Conclusion.

The Division’s Attorney has violated basic ethical obligations to this tribunal, the
opposing parties and their counsel. It has created very substantial prejudice to these
Respondents. It has tainted these proceedings. The Division’s lawyer is an attorney in a
governmental role, and is subject to the professional standards imposed by the Arizona
Supreme Court on attorneys practicing in Arizona. He has violated his duties. The

Division is responsible for its attorneys’ conduct.

18 See, e.g., A.R.S. 41-1092.07.
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Accordingly, Respondents request that the Division be sanctioned by issuing an
order with respect to the use of any proceedings in other jurisdictions, which order should:

(a) preclude the offering of any exhibit or other evidence of such alleged
proceedings and any future proceedings or orders from any other jurisdictions;

(b) preclude any argument concerning or referencing the orders or so-called
“rulings”, the subject matter of the “rulings”, or the parties named in the “rulings”, and any
future orders from any jurisdiction;

(c) admonish and prohibit the Division’s lawyer from making any statements
to ALJ Stern that are not true, or do not meet the requirement of candor to the tribunal,
opposing parties and their counsel, pursuant to the Arizona Rules of Professional
Responsibility or the requirement of Ariz.R.Civ. P. 11, so that before making any claim, he
conduct a reasonable inquiry that the claim is well grounded in fact and law, and that it is
not interposed for any improper purpose, such as, infer alia, to create further prejudice,
bias, harassment or cause the needless increase in the cost of attorneys’ fees in these
proceedings; and

(d) require the Division to pay the reasonable expenses of this motion,
including attorney’s fees and costs, caused by the Division’s disregard of his ethical

obligations, which has compelled this motion for sanctions.

Dated this 18th day of March, 2004.

GALBUT & HUNTER
A Professional Corporation

By /Vankin R Gallosk
Martin R. Galbut 7 ?A)
Jeana R. Webster
Camelback Esplanade, Suite 1020
2425 East Camelback Road
Phoenix, Arizona 85016

15
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and

BAKER & McKENZIE
Joel Held
Elizabeth L. Yingling
Jeffrey D. Gardner
2300 Trammel Crow Center
2001 Ross Avenue — Ste. 2300
Dallas Texas 75201
Attorneys for Respondents

Yucatan Resorts, Inc.; Yucatan Resorts, S.A.;

RHL Inc.; RHL S.A.

ROSHKA HEYMAN & DeWULF, PLC

and

Paul J. Roshka

One Arizona Center

400 E. Van Buren St. — Ste. 800
Phoenix, Arizona 85004
Attorneys for Respondent

MEYER, HENDRICKS & BIVENS P.A.

Michael Kelly

and

Tom Galbraith
Kirsten Copeland

3003 N. Central Ave. — Ste. 1200

Phoenix, Arizona 85012-2915
Attorneys for Respondent

ORIGINAL and 13 copies of the foregoing

hand-delivered this 18th day of March, 2004 to:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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COPY of the foregoing hand-delivered
this 18th day of March, 2004 to:

Honorable Marc Stern
Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Jaime Palfai, Esq.

Matthew J. Neubert, Esq.

Securities Division

Arizona Corporation Commission

1300 West Washington Street, 3rd Floor
Phoenix, Arizona 85007

J eayﬁa R. Webster, Esq.

17
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YUCATAN RESORTS, INC., dba
 YUCATAN RESORTS, S.A.; et al.,

. NO. S-03539A-03-0000 ~  3-4-2004
BEFORE THE ARIZONA CORPORATION COMMISSION

IN THE MATTER OF:

DOCKET NO.

vvv'v\_pvv

Respondents. _“

At:' L »Phoenix[.Arizdna;'
Date: . March 4, 2004
Filed:

REPORTER'S TRANSCRIPT OF PROCEEDINGS =

ARIZONA REPORTING SERVICE,.INC,
Court Reporting :
: Suite Three
2627 North Third Street
Phoenlx, ‘Arizona 85004 1126

o  By: CECELIA BROOKMAN, RPR = -
Prepared for: o Certified Court Reporter» .
' Certificate No. 50154

ACC -

ARIZONA REPORTING SERVICE, INC. (602). 274-9944

.. www.az-reporting.com v  Phoenix, AZ

'S-03539A- 03’0000‘
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BE IT REMEMBERED that the above~entitled and:

numbered matter came on regularly to be heard before the

3 Arlzona Corporatlon Comm1551on, in Hearlng Room 1 of said

Comm1531on, 1200 West Washlngton Street Phoenlx, Arlzona,

commenc1ng at lO 00 a.m. on the 4th day of March 2004.

' BEFORE: ,MARC.E._STERN, Administrative‘Law Judge
APPEARANCES :

For the Arlzona Corporatlon Comm1551on Securltles
.D1v151on." : S e :

Mr. Jamie B. Palfal

Senlor Counsel =
1300 West Washlngton Street
~‘Phoenix, Arlzona 85007 '

‘For the Respondents Yucatan:Resorts;”Inc. dba Yucatan
Resorts, S.A., and Resort Holdings. Internatlonal dba

Resort Holdlngs Internatlonal 'S. A

GALBUT & HUNTER P. C A
"By Mr. Martin R. 'Galbut e e - :
and appearing telephonically, Mr Jeffrey D. Gardner
2425 East Camelback Road, Suite 1020 ' ,
fPhoenlx, Arlzona 85016- 4216

handv

BAKER & McKENZIE

By Ms. Elizabeth Yingling

2300 Trammell Crow Center: B
2001 Ross Avenue, Suites2300
~Dallas, Texas 75201 ER I

(Appearing telephonically)-

ARIZONA REPORTING SERVICE, INC.,f'; (602) 274-9944
WWw.az- reportlng com S e ,Phoenix,iAZ
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APPEARANCES:

For the Respondents Michael E. Kelly and Lorl Kelly .

' ROSHKA HEYMAN & DEWULF, P.L.C.
- By Mr. Paul J. Roshka, Jr.
One Arizona Center '

400 East Van Buren, Suite 800
Phoenix, Arizona 85004-3902

For World Phantasy Tours,biné

MEYER, HENDRICKS & BIVENS, P.A.

By Mr. Tom Galbraith s »
3003 North Central Avenue, Suite 1200 .

Phoenix, A;izqna'85001-2915

CECELIA BROOKMAN, RPR
" Certified Court Reporter =
~.-Certificate No. 50154

~ ARIZONA REPORTING SERVICE, INC. (602) 274-9944
‘ www;az—reporting.com:-~~~~ - .. .o Phoenix, AZ
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ALJ STERN: This prehearlng conference is now

open in the matter of Yucatan Resorts, Incorporated, et

al., in Docket No. S- 03539A 03-0000. My.namepisfmarctj_s;‘

Stern. I' ll pre51de over thlS proceedlng today -And

we'll now see who 'S here on behalf of the DlVlSlon and the'

parties.

- Okay, for the D1v151on

MR. PALFATI: Jamle Palfal on behalf of the

Division.

ALJ STERN: ,And>who is presentAon:behalf_of
Yucatan and Resort Holdings International. | | ‘

MR GALBUT' Your Honor,‘Martin Galbut- 'Also; R

with me are Jeana Webster and Kelth Galbut law clerk just5ni

recently took the Bar And also we have on the telephone

,Ellzabeth Ylngllng and Jeff Gardner

" ALJ STERN:. Okay.'
" World Phantasy.

" MR. GALBRAITH: Just‘me; Tom . Galbralth

ALJ STERN: Don't you need any reJ_nforcements'> o

'MR. GALBRAITH: I probably do, thatvmay become

evident as time goes on.

ALJ STERN: And for Mr. Kelly.

MR.iROSHKA: Paul Roshka, Rcénka,;néQman_é
DeWulf. : . » | e

ALJ STERN: With that,_Mr;hpalfAi,dWhat'érthef‘

ARIZONA REPORTING SERVICE, INC. (602) 274-9944
WWw.az-reporting.com i ... Phoenix, AZ
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_gOes:off 1f Mr.- Roshka is avallable now.

people they could probably do it seven days a week.

'"’",Nofiéi0353§A§o3e0000jg 3-4-2004

status of the DlVlSlOn s proceed1ng° Are welgetting‘closee'~

to settlng a date on thlS case?

MR. PALFAI ‘;Yes; Actually, Igwas just_‘

:brrefly dlscu551ng the matter W1th Mr Galbut We havedlnf
._our posse351on ev1dence to suggest that thlS is-a Pon21 |
,scheme on a natlonal level 'and because of - thlS, we- want _fw“
1ﬁto ‘push the hearlng as qulckly as p0531ble and get a qulckzw
,resolutlon in llght of the ev1dence we have in our

posse531on show1ng ‘what thlS program in fact is. So wei=wf

would urge that we could schedule a hearlng date as soon f%_
as pos51ble

ALJ STERN: We might be able to do that in

“MR.'PALFAI?' That would be flne.*

ALJ. STERN" If another matter of Mr. Roshka s

MR ROSHKA I belleve Mr.»Roshka is
available, but I don t know about the rest of counsel

ALJ STERN Well Mr. Galbut's team has enough

MR. GALBUT Your Honor, could I just have

i

vflve mlnutes and glve you the full lay of the just to
Vrespond to thlS, because I thlnk in order for you to

lunderstand where we really are, you really need~the

vbackground
ARIZONA REPORTING SERVICE, INC. (602) 274-9944
SWWW.az- reportlng com '»: : R Phoenix; AZ .
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~ALJ STERN: Okay:

/MR.‘GALBUT' Your Honor, first of all, this is

».the flrst conversatlon that we ve had of thls nature where

you just heard these comments
It's almost amuSing, for the reason‘that we've

been g01ng through thlS process,-and as I go through“the

fﬂdlscovery,'what has occurred to date and what's happened

in‘the discovery, you ll see the gross unfalrness of thelr

»Imaklng a statement llke thlS in a context llke thlS,vln

llght of dlscovery
Now, flrst of all, 'theyﬁve only_taken;a few
EUQs’to_date, There' svanother one which is scheduled the

‘end:oflMarch;'fWe needftd;know'h¢wvmanY~é§ditionalvEUOsL o

'they are g01ng to take, so»that welcan factor\those into"p

:tthe schedule.

We have sent out document requests and

interrogatorles >The other respondents have sent that

‘out.: One of those was due yesterday ;We haven't gotten

the flrst plece of" paper,»not one 51ngle sheet of paper

»from the D1v1s10n in connectlon w1th those document

requests. We have.not-one 51ngle answer to any

El

~interrogatory, And the same is true for the other

:reSpondents. rThelrs are comlng»up,bdue here in a llttle

bit. But we can tell you that at thlS point in tlme,_the

-DlVlSlon ‘has produced absolutely nothlng to us.

ARIZONA REPORTING SERVICE, INC. ~  (602) 274-9944
_www.az-reporting.com - . . . ° = Phoenix, AZ -
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lNow, we talk‘about, okay, what depositions are

we 901ng to try and take 7 We trled to set up Mr. nggs'

~depos1tlon “Mr. Palfa1 wasn' 't respon51ve to the dates of

.;H;ggs 4dépQSltlon that_he,proposed, and heuresponded

to them_after the date we:proposed for Mr. Higgs'

»deposition;--Mr}‘Higgs has nowvmoved to-NeVada,wwe
:understand, so‘we're;goingfto haye to take,hisvdeposition_’
tih Neyada}yadeell4asvstarting?to commence'once we oet.thef'
'adiscoveryvresponses;from the Division, figuringkout who
‘thersupposed4complalning partiesiare, because,so far”as wewb'
hknow,vthere's;nobperson who“has‘asked for'their money o
bback for example, who hasn‘t, in‘a reasonable»period‘of‘

'time, recelved thelr money back zSo’as‘far aS‘we know,‘

there 1s no one out there who hasn t recelved thelr money

back 1n a reasonable perlod of tlme after hav1ng made a -

request for 1t.

So once we get the dlscovery back we' ll see

who the supposed complalnlng partles -are who clalm that

there s some kind of problem here where they need rellef

We need to take the dep051tlon of a

representatlve of'the Comm1551on.' We need to take ‘the

dep051tlon of the Securltles DlVlSlon s 1nvestlgator We

need to take the dep051tlons of those people who have been

ldentlfled by the DlVlSlon And since the last hearlng,

we .did thlS in an. 1ntelllgent, stralghtforward way , We,

ARIZONA REPORTING SERVICE, INC.;:_fy‘(soz) 274-9944
__www.azfreporting.com7f;g~.;l,;_~ga ~- - Phoenix, AZ
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sent all therdiSCovery*requests back. Zip in response.”_

Now, they have a llttle blt of tlme on: thelrs, they ve runh«

:uout of t;me on’ ours, but we don t have that materlal in e

hand.

There were,other EUOs they said they*were'

'goingvto'take ' We re not sure what s happened w1th them,»

John Donovan, Greg Rowe.' We need to know. how many more*'

are on the. table Xo) that we can organlze those and take

those.

And we also need a statement on the record forf;

-Mr. Palfal as to whether other EUOs have been taken on_}if

thlS subject relatlng to these respondents that we. don t,j

know about eFor example,_ln the nggs EUO they haven t

glven us the entlre transcrlpt They heav1ly redacted 1t,f*”

and in areas whlch were obv1ously related to thlS case,

they have redactlons and they haven t turned over those'

addltlonal parts of that transcrlpt plus exhlblts

, ALJ STERN.» Who 1s Mr. nggs? I don t knowv‘
who he‘is. »i o s -

VMR, PALFAI: _Mr..nggs was a recrulternfor the
universal lease programl And we took hlS EUO before the
whole dlscu551on on .the respondents in thlS case attendlng&

the EUOs, and we turned over the nggs transcrlpt as a.

courtesy, even though we weren t requlred to by the

Comm1551on order “We redacted portlons we weren't going'

ARIZONA REPORTING SERVICE, INC. (602) 274-9944 .
Www.az-reporting.com R ‘Phoenlx, AZ
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‘to use in this trial that were not related to the case, -

but yet they're Stlll complalnlng about 1t.

ALJ STERN vIs Mr. Higgs golng,to bebballed;as_f;

" a witness, do you ant1c1pate° :

MR, PALFAi: At this point, don't hold me to

lthis, but probably not.,_

MR. GALBUT.__Arefthey‘going'to,use his

‘transcrlpt in any way°'

s MR. PALFAI;"OnIy portions'that’arelnot{t:

eredacted.

'MR.HGALBUszvThere you go}"SO'yes,”Irmean,'ind;f

'some manner they re g01ng to try and present some ev1dence5f3
;ufrom Mr ‘Higgs to the hearlng And 1f he s out of state,;;;}

our only recourse 1s to go take hlS dep051tlon 1n Nevada; ;if

dithe subpoena power to make hlm show up at the hearlng 1nk

Arlzona.

ALJ STERN: Mr. Palfai, I know the fact that

people get their money back doesn't necessarilybmean

they're not complaining”witnesses, but do you have names

‘0f ‘complainants - ou'rev oin to use in this case?.
: , Y ng. thn

MR. PALFAI: You're right in describing

'fcomplalnlng w1tnesses In_a Ponzi scheme-there generally =

vare»not complaining w1tneSses'till”it‘collapses, as you

know.  We don't'have_any specific investors that'we{red

~ ARIZONA REPORTING SERVICE, INC.  (602) 274-9944
~www.az-reporting.com . - . Phoenix, AZ
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‘,going to call at this~point but we'll be happy to prOVide."

: that at the appropriate tlme

I would just like to respond to -—

MR.,GALBUT. :Mr.'Chairman, could'I-just finish

up then he can respond?

'ALJ STERN:. Yes, sir.
-MR GALBUT:Y We don t ‘have a list of = -

witnesses; We have no 1dea what a single w1tness lS that

. they'relg01ng to call. Now, we asked for'that\in the_

1nterrogatories and request to produce : We,have'no/idea'

,who the w1tnesses are g01ng to be.

ALJ STERN When did you serve them on them°?po
MR GALBUT f;4o days ago

ALJ STERN: ‘-Mr; Palfai, when isfthe Division'

pgoing”tosrespond tong{ Galbut°i

MR PAﬁFAI-' We intend to respond to all the
attempted discovery requests sometime thlS week. Either

today or tomorrow.

The problem Wlth the discovery that the

respondents in thls matter have attempted to file w1th,us

is,that'they,are following;the_oivilvrules of discovery,

rules that do not apply in”this administrative forum. And
we are.going7to respond/aCCordingly,.and‘urge them to
'follow the administrative rules for dlscovery, so that we

can wrap up thlS phase i'*

;ARIZONA»REPORTrNG<sERVICE};iNc,;f'7L (602) 274-9944
- www.az-reporting.com . ..+ Phoenix, AZ -
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‘And as far as a witness and exhibit list ‘it's

E our belief that we routinely exchange those at a date;:
"vprior to trial Of course we' ll comply With that order.-}”

Asking for Witnesses and exhibits prior to the date that

you order the exchange seems a little bit unnecessary

‘,ALJ STERN-"Apparently they ve beenttryingvtoi

:~d0'a little discovery,land they'reknot_getting,any

response .as such.
om.MR. PALFAI:‘ One of thevreasons we've. beenu

taking some time on this is we want to make sure that we o

:adhere to the letter of the law as it applies to
‘administrative discovery.i We were very careful we wantedj
'»fil3n;to do all the research to make sure that our pOSltlon on

Qdiscovery is directly in line Wlth the rules and statutes R

.mALJ,STERN' Okay

-MR. 'GALBUT . Your Honor, you have already

lordered that the Rules of CiVil Procedure apply to this‘

. case. That s how we got to the pOint where we are taking

depOsitions and Cross notiCing.

What you've just heard is the point'of my'

‘argument in our Situation which is ‘we don t have a piece

of paper, we don t have a. Single w1tness identified Hej.
hasn t answered anything in a timely manner, and you know‘"

what, he just said ‘he's. not gOing to, because he S gOing

‘ato apply'some administrativeirulebthat says fI don t have

 ARIZONA REPORTING SERVICE CINC.  (602) 274-9944
www az- reporting com . a_;»m;;b~: + - Phoenix, AZ
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to respond to your dlscovery .And 80 as of when he»does'

}1respond we presume we' re . 901ng to get very llttle,~we're
..g01ng to have objectlons that we have to icome in and deal 71}

with before Your Honor.

Now, we re. happy to handle all of these

dlscovery 1ssues on as expedlted a ba51s as p0551ble 'But'“
what has now happened is you haverthem, after they have
: langulshed 1n thlS proceedlng and have gone forward on

'thls dlscovery 1n slow motlon, and been in. absolutely no.

hurry,;arevnow-say1ng,."We~want the hearlng'as qu;ckly’aSnf

;poSSible}“but we‘don‘t Want to give you any identificationf'

"of’Witnesses, ‘we don t want to glve you documents, we -

don t want to answer your 1nterrogator1es, we don t want

“‘14‘yto be helpful in the schedullng of dep031tlons " And thativf

:1s the s1tuat10n that we are deallng w1th° -i

And the nggs dep051tlon 1s just an example

.They re obllgated to turn that over to us They've

heavily redacted parts that are obv1ously related to this "’J

case. They took EUOs where thethent;intokthose
additional areas.

So, Your Honor, this is like a -- this is in i

‘no way a fair matchithat we're havingfu.Itfs,all{onejway:‘:

‘and it's not two ways,. as it,hasfto be:

Now, when we get the materlal so we can move

forward,‘get‘depOSLtlons llned up,ohopefully we ll

ARIZONA REPORTING SERVICE, INC. (602) 274-9944
: www.azfreporting}COm L ‘;i~;}ff;; Phoenlx, AZ
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cooperate with them on an expedited basis. We have no

problem w1th that, Wefllﬂget;the thing moving and wefll._ij

_get 1t ready.:

ALJ STERN Who do you want to take
dep031tlons of from. the Dlv1510n9
MR. GALBUT:ISWe'will want to take,rlike a Rule

30(b)(6),deposition, a representatlve of the DlVlSlon.

They- can designate whoever they llke,‘who has knowledgefof

this case.

Number two, weawant_to take the deposition of

the investigator.

. Number,three,'we want to take the dep051tlon

jcf:__ahyyco.mpiaini_ng partles and people who they have_,:
f‘inﬁéiviéwéd 'investlgated.and-so on,’ of Wthh we have nO»ﬁl
Vclue who they are, because they ve never dlsclosed any of
ithose names or: dlscovery requested that But we don t

-know who any of them are as._ of thlS p01nt in tlme, and'we.‘

'want to take the dep051tlons of anybody ‘that they areJ

1dent1fy1ng as a potential w1tness in this case
So untll we have the documents,. - records;

answers to interrogatories, wefre shooting in the-dark as

to who'these people are, because as far as wevknow, therey

are . ‘no complalnlng partles . Maybe ‘there - are.. And if so,

we've got to find out what: thelr story is so that we can

“move forward and take thelr‘deposltlonsg

: ARIZONA REPORTING SERVICE I C.. (602) 274-5944 .
‘1‘ www az-— reportlng com e : ‘ 'Phoenix,‘AZ



10
11

12

13

visiﬂ
tiet"
17
18"

19

20

21

22

23

24

25

~ NO. $-03539A-03-0000

Now, we have no problem,

vwhere we come back to you and say 1f we re rlght

Your Honor, we told you what ‘was g01ng “to happen,

C14

once this discovery

.comes baCk 1t doesn t matter to us 1f we do it next week

gee,;rwr

they-

haven't given us a thlng, we're Stlll where we were a week:

vago,.we can do 1t 1n 30 days

We re happy to’ have you 1n»s

~the mlddle of these sets of dlscovery 1ssues 1n order t0‘~'

expedlte this proceedlng We don 't have any problem w1th'

forward, we' ll schedule a hearlng,

; that whatsoever g And then, when 1t happens, that

: really do get what we're entltled to, flne, we'll

we'll have the

we“
gof"7

hearing

I can tell you another thlng that s happenlng

all due respect to Your Honor.d

»place We ve been taklng thlS p051tlon all along,

Jrhere, Your Honor, just to lay out the whole context of

ithls ThlS matter doesn’ t even belong here 1n the flrst

w1th

It doesn t. belong here
‘It s.a tlme share It belongs over at the Real Estate

-Department” Now, you- don t only have to take our word fort-gr

it; The Real Estate Department has 1ssued subpoenas and

has J.nterVJ.ewed witnesses in thlS case as well.

And so there S thls whole questlon of

i

 ARIZONA REPORTING SERVICE,
“.Wwww.az-reporting.com

ypoint to‘present'that 1ssue to you as the,

INC.

matter jurlsdlctlon that's. been floatlng around.
;'not yet been brought to a head but lt s an issue

Vout there, and we would also llke the opportunlty

‘subject

It has. .

which‘is7»

at~SOme

'essentlally the

(602) 274-9944

Phoenix,
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pone 51ded way of proceedlng w1th thls matter
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court of flrst 1mpres51on, because Your ‘Honor always hasf

the ablllty of saylng look I don t have subject matter

over thlS, 1t s the Department of Real Estate So‘we~ﬁb

thlnk that s an 1ssue that ought to be brlefed - We could,a'{

brlef it on an accelerated ba51s 1f that s what Your Honor

Yrequlres

, So YouriHonor, we‘don 't have a.problem w1th a
fairﬁfight. What we do have a problem with is a 51tuatlond'
where we've got two agenc1es that are worklng hand in
glove in the state government, so. there s a "lot of.

dupllcatlon Wthh has taken place, and a lot of

It all started when they flled thlS, got the

temporary cease and de51st ‘essentlally put the client outryl

‘of bus1ness in the State of Arlzona, so there S -no

compelllng,burgent need to do anythlng They re

effectlvely out of bu51ness here, and have been in

'connectlon w1th complylng w1th Your Honor's order

. Then it turns out they dldn t have the factualli:
ba51s to do what they d1d so,they sald oh, we're g01ng tot
now start taklng EUOs,'then we came back and said wait a p_f
minute, the dlscovery rules apply and Your Honor s |
essentlally agreed w1th that, and formulated a way of
deallng with the EUO process,jwhlch as far as we can tell

4 ARIZONA REPORTING SERVICE, INC. - (602) 274-9944
. WWw.az- reportlng com ‘»»‘ﬁ - -~  Phoenix, AZ
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maybe it's close to belng flnlshed on thelr end maybe

_there s another 10 people they re thlnklng of We ve had
jvarlous numbers at every one of these hearlngs about how
"many people we re g01ng to take examlnatlons under oath

- of, and if there s another flve or ten comlng -— we know

v,ithere s-at least one'fé they have to be taken, they have
ii to be cross notlced and we need to get the materlal so we
8__oan start defendlng .on the case So we know who 1t 1s,;
9 what it 1s,,what‘the-dooumentsware, Who the:witnesses*areav
10_,and,so{on, so‘we‘can-be prepared forka hearing.h
'iih | : MR 'PAL%AI' :M"-Stern, if I could jump in
: 12-;here and address some of these elements.. | :
"k‘l3‘{i“ | ~ALJ STERN: Were‘you done’?js _
‘“14*kk ‘fMR. GALBUT' QYes,ws;r, Thank you, Your“HonorL
‘.I5jf kMR}‘ROSHKA;d?Mrt;Stern, could I be heard N
16:abetore:Mr;VPalfaryjumpslinkk' o : s
.17! | | ALJ STERﬁ;ﬂ You”mrght as well respond
18 | MRk GALBﬁT Your Honor, I'11 Just add as wef
'i9} try to- flgure out the schedullng, and we cheoked with
' ZQ Mrr'Held's schedule asiwell, weythOught;therlastbweek.of‘
21 Ootober, the‘first_twowweeksfoffNovemberjwould be '
22 realistic. | | : Vo - |
' 23‘- ALJ STERN:V»iheyire gone,h‘MrL Roshka has,
24 Vthem. | | -pr A | - ‘ »
;25;' MR,{GALBUij We‘il:try andhwork aroundksome‘
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other dates that work there. But hey, the fact of matter

‘ls that I can assure you we' ve been mov1ng 1t along We
rhave recelved less than perfect cooperatlon from the e

'-DlVlSlon 1n terms of dlscovery responses and prov1d1ng us

what we' re. entltled to.

.So what they would llke to do now as of thlS

'morning, a.few mlnutes before Your Honor walked 1n, 1s to

cry'emergenCy,dwe have to have'theyhearing immediately,

Androh by,the'way, we're sorry,‘we don?t have‘to-answery'

any. of your dlscovery or. do anythlng else to let you
prepareyfor»your defense That s grossly unfalr
Thank you, Your Honorr#'

MR ROSHKA' Just two p01nts ’ One,er Palfalw.

Ndld make a pretty bold statement when we went on the.:

.record today, and I'd just llke to remlnd everyone that

thls is a case that began as a temporary order to cease

and de51st, and I m: not aware of any suggestlon there 5

been a Vlolatlon of that order, whlch 1 understand

'contlnues as;of thls,moment,i I really don t understand

the urgency,Mr; Palfai is suggestlng_thatzyou need-to be
concerned about, given the existence of'that.order. There

S

is some. dlscovery to be taken in thlS case that has not

yet been taken, as you just heard.

And then,,secondly, that bold statement that

‘he made, that he has ev1dence as of today of some sort of -

- ARIZONA REPORTING SERVICE _INC.I : (602) 274-9944 ¢
1 WWW.az- reportlng com R . o Phoenix, AZ -
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'kdl8f

national-scheme,land without reminding‘Mr Palfai that

he's an Arlzona lawyer representing the c1tizens of

'Arlzona, and Arizona only,kwhere a temporary order to l

cease and de31st contlnues as of this moment I'd like youi;‘

to order him to produce every plece of paper, every

fdocument,vevery shred of ev1dence that he has today to

back up that statement. And he can do that Simply by
contactlng.a copy serv1ce, they_can make the appropriate;‘“

number of copies for counsel, and we can have that

»so—called,evidence}tOday‘or perhaps tomorrow, depending

;upon“the‘copy‘service's_schedule, and I'm sure counsel

w1ll be glad to pay for that copying charge

ALY STERN. Okay And I guess Mr. Galbraith

.lS coming ln now

}‘ MR, GALBRAITH.; IyactnallydefhaVe.a little
bitito_say. - b P | R

o | iih5vé‘répéatéd reminders DOW,Of the fact‘that
llm getting older;vand one of them is that’when'I heard we
have evidenCe of some‘atrocity mentioned, in a way that,
reminded me of Ilhave in;my briefcase the names of 400
knownbéommnnistS‘thatfs.working'in the:state department,

Y

that really:struck'a kind of*Pavlovian:chord with me. I’

think I'm mixing“my‘metaphors

“In -any case; I would hope- and assume that one

doesn t make scheduling orders based on somebody saying

. ARIZONA REPORTING SERVICE, INC. = (602) 274-9944
‘~~www az- reporting com S - -+ - Phoenix, AZ
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they ve got some secret evidence. ‘It seems to me if

somebody has shocklng and 1mportant ev1dence to present to

’a,trlbunal,,the way you do it is you present that,ev1dence

and,then‘you.make your arguments'frOm;there{Z

ALJ STERN: Okay, thank you.
‘Mr. Palfai.
MR PALFAI: Well, there are seVeralyissues

'd llke to address. ~Mr. Galbut suggested we' re operatlng

.under the c1v1l rules of dlscovery, and thatucomes as: a _;;ff
.shock to me. We ‘are not in a civil forum, we'refin.anl
»admlnlstratlve forum,»and I would ask the court to afflrm ,i
“the fact that wWe are operatlng under the rules of the , i

Corporatlon Comm1351on and not under the rules of ClVll

dlscovery We never agreed to the 01v1l rules,'and they

necessarlly don t apply. Wezw1llibe c;trng~statute and |

frules to that effect

fALJ STERN- Anythlng else°.b »
MR.:PALFAI‘ Oh, yeah I ‘have plenty
;»AFJ STERN : Okay, yeah o
MR.FPALFAI: - pid you comment that we re nNnow -
operating_under civil rules?” . | l o |
.ALJfSTERN: No. The operatlon that Mr. ~Ga1but L

and you were speaklng of, that essentlally I outllned was

somethlng to make it a llttle blt more falr with the EUO

process, so that the respondents' counsel who wanted an,

ARIZONA REPORTING SERVICE INC. - (602) 274-9944
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opportunity to be able to examine your witnesses that,you

were calling, or~your - the'individuals Who are'being

'examlned under oath they could at least cross examlne

them in the way that they could Now, I'assume that

'”process has been on901ng at least s1nce the last tlme we

talked about 1t

The other 1ssues w1th respect to

1nterrogator1es I wasn't aware of ‘since usually they re‘

put to partles 1n a proceedlng in- a c1v1l case, as such;'
but not necessarlly an admlnlstratlve proceedlng to an

‘agency, d1v151on . That would be somethlng unusual.- IT

haven t seen them in thls area, but the securltles area lS"

a llttle dlfferent than the utllltles area that the

,Comm1531onualso‘regulates.‘ Bututhey do.have~what they'»

call data requests 1n the utllltles area that are put to

‘che Staff in rate cases and other proceedlngs [=fe] that

there s sort‘of'an'exchange of rnformat;on g01ng,backaandb’

:forth.

Now, I don't know whether»thevbivision takes.

the position.you're not‘liable to -- nOt subject to‘thisi

type of a procedure 51nce there are procedures that the

52

;vComm1551on does follow in its other act1v1t1es Maybe in
.atproceedlng—under the crlmlnal- under the statutes in a'f'

‘crlmlnal format you wouldn t be subject to some of this

discovery, but I belleve you ‘are subject to some dlscovery

ARIZONA REPORTING SERVICE INC. j"'_(602) 274-9944
WWW.az- reportlng com - .‘f".ff"r‘ Phoenlx,vAZ
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~in the criminal forum also., The book just‘isn't,closed,

MR. PALFAI. It's the Division's understanding

'that thlS spec1al arrangement w1th the EUOs 1s ‘a- one- tlme

,th;ngvtovexpedlte these proceedlngs.

ALJ STERN: 1It's certainly not been done.

" before and it probablyawon"t always be done‘intthe”future.

MR. PALFAT: Absolutely not And that

certalnly 1s not equlvalent to saylng we . agree to all the

rules of crv1l dlscovery. ThlS 1s a one spec1al thlng to;:
accommodate the respondents. It wasn t a suggestlon that
we're now operatlng under a dlfferent set of rules

I w1ll flle later thls week a response to the

'dlscovery request very clearly p01nt1ng out what are the
approprlate types of dlscovery in admlnlstratlve
v proceedlngs,,and there S expllc1t wordlng 1n the Arlzona

.Rev1sed Statutes rejectlng the c1v1l rules

. ALJ,STERN: . Is that under the Administrative'
Procedures Act?

MR. PALFAI: No. It's actually under Section

41-1062. R T -

ALJ STERN:  That is the Administrative

Procedures Act, I belieye.: I think what you just cited, 1 

think is where it falls..

MR. PALFAI: Okay. But there's also

Commission rules that go -- that touthon‘discoveryaand_'

 ARIZONA REPORTING SERVICE, INC. ©(602) 274-9944
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statutes.‘ So the.combination of those outlines the entire =

scope of dlscovery 1n admlnlstratlve forums If we can'ﬁ'

o just follow the rules, then some of these 1nterrogator1es

ythat ‘are floatlng in are just completely 1nappropr1ate.'“
S0 I will- address that later this week and I 11 get you a'

“copy of that, you can con31der that

As far as the dep051tlons that the respondents

ﬂwish to do, they can certalnly depose w1tnesses from the"
-Division'that w1ll be testlfylng.‘ We have no problem with?r;
‘that.' We ll be ~happy to schedule those in the next few

“weeks, whenever they re;—e

-ALJ STERN How many DlVlSlon w1tnesses do youf

lenv151on from the D1v151on°v

' MR. PALFAI: Two to three.
- ALJ STERN: Like an accounting witness, an =
investigator,yl'assume; and anOther,one?'

fLMRg PALFAI: And maybe an expert on‘investment

.contracts;

. ALJ STERN: That's from the Division?
‘MR. PALFAI: Yes.

ALJ STERN: And do you have any investor

¢

witnesses_you,intend to_Call?

- MR. PALFAI: Absolutely. We don't knowfthen
by_name now, but we will_haVe a few.
'As,far‘as:the'response opposing:thosey

ARIZONA REPORTING SERVICE, INC. . (602) 274-9944
www az- reportlng com . R Phoenix, AZ
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witneSses,‘I don't think‘that's necessary. It wi

._23.

ll Jjust

be hara551ng the w1tnesses, 1nt1m1dat1ng the w1tnesses

~They re not g01ng to galn any sallent 1nformatlon dep031ng

those w1tnesses : I thlnk that w111 be unnecessary

take months and months to get dlscovery, when in

can have thlS done in three to four weeks

‘Obv1ously they re trylng to create the 1mpress1on 1t w1ll

fact we

YINGLING We re hav1ng dlfflculty hearing

-Palfai' How many w1tnesses dld he say the Division

rthought they would have'>

ALJ. STERN P0551bly three from the DlVlSlon

hMS. YINGLING'f Did he say that he was not

: ALJ STERN ,There*sbgoing to-be,iappa

‘¢g01ng to glve us any documents 1n response to our request

for productlon, or. he was g01ng to_g;ve us_documents?

rently

from what Mr Palfal seemnms to 1ntlmate at thlS tlme,»a

flllng belng made by the D1v151on w1th respect to the

.request~for‘¥f

MR. PALFAI: To all four requests for

production and interrogatories this week;

ALJ STERN: This week.

4

leave us too much tlme 51nce today 1s Thursday

eMR; PALFAI. Correct

hoALJ.STERN:':—e’and/or prov1d1ng the

ARIZONA REPORTING SERVICE, INC.

- www.az-reporting.com-

I guess that doesn't

So by the

fend of tomorrow you re going. to be maklng a flllng

(602) 274-9944

Phoenix,

AZ:



10

11

12

13 ]
14

15

16

17.

18

19
20
21
22
23
24

.25

. NO. S-03539A-03-0000 ' 3-4-2004 -

‘information they've‘requested?

- MR. PALFAI | Correct.
Just on Mr ~Galbut's comment that they were

due yesterday,‘he s agaln using the c1v1l rules as a

'tlmetable. The - c1v1l rules are governlng all the‘
,discoveryfrequests, the tlmetables, and obv1ously they re

_1nappllcable So they mean very llttle._

Touchlng on the comment that thlS matter

belongs in the:Department of Real Estate, there had'been- o

at least elght and probably more securltles lelSlonS

across the country that have 1ssued rullngs agalnst the
respondents,ln thlS'case ' Clearly,ythey have found At to_y
be a securlty,-and we tend to prove 1t 1s a securlty We,‘

have ev1dence to that effect And untll you hear the

_ev1dence surroundlng thlS case,'I don t:know-how“you‘cany

: make a rullng that 1t belongs in a dlfferent forum

‘ ALJ STERN Look w1th respect to that Clalm,'

Mr. Galbut if your cllent wants to get the CommlsSLOn

knocked off from pursulng them, there s two ways to do_

that. Since you thlnk 1t s a real estate matter, go}to'

court or defeat the_D1v131onfat thls level, I'guess on

%

their'allegationsﬂon“the,temporaryynotice."I-don't know

how else to do‘it‘

I thlnk you could p0551bly seek a court order

restralnlng the Comm1331on from pursulng an actlon; but;I

. ARIZONA REPORTING SERVICE, INC. - (602) 274-9944
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‘don t know what would happen in that respect because of -

the real estate actlon, but'that sﬂup to you. 'You'and'

'MR.pPALFAI .-One other lssue I wanted to touch

on, I believe Mr. Roshka alluded to that we re here t0~

protect Arizona citizens and;51nce it's a nat;onal,,we

believe it may be a nationalnscam;,that weVShouIdnft béy

concerned with’that, we should just focus on'AriZOna

f81nce the bu31ness in Arlzona has almost completely shut

down, there S no urgency

vI would suggest that‘because we now‘have

’geVLdence to suggest it is-a Pon21 scheme,‘there is an ;
lilmmedlate nece531ty to get to the bottom of thlS case.and
’see if we can get restltutlon before the money dlsappears
vAnd I know_we»have April, a portlon 1n Aprll a couple
weekslin April that havehrecently opened up, and I thlnk~

'thatrwould»be a perfect»time‘to put thisvcase, slot thlS

case in. We can complete all the discovery that s
necessary under the rules and by’statute, under.the
Administrative Procedures Act,~and'there's no reason why

we can't go forward unless the other Slde wants to delay

?,

and drag thlS out as long as possible so that they can

dlsappear into the nlght,‘w1thout compensatlng anyrof the‘

~Arizona 1nvestors.

ALJ STERN: Okay,

ARIZONA REPORTING- SERVICE CINC. -v(602)A274—9944 e
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MR. ROSHKA: Mr. Stern.

ALJ STERN: Yes, sir, Mr. Roshka.

VMRQgROSHKAEy I guess 1f elght or ten agenc1es

around the country have 1ssued orders, that,means;40 to~42}.’

‘have not.

E And I think alSo, ,'d llke to renew my request

rfor thlS tltlllatlng ev1dence of thls allegatlon that

you order 1t‘be'produced today,rand that coples be
distributed to counsel. It'sta,serlous allegatlonvhe's

made. To me it expands»the sCope of this case;- If

anything, 1t may now requlre us to retaln experts to

‘address these 1ssues : I agaln urge you, glven these‘d

statements, 1f he has ev1dence today, that he produce it

'that,as Well, Mr. Palfal s statement 1s outrageous,,

offensiye; Ifgit_were made lnafront of a jury,.lt would
-requireya mistrial, Here he'siclaiming that he has
evidence of‘some national scam. He claims that there's

evidence of eight states issuing orders and”yet.We asked

e
B

;apparently he has in his posse551on I'd llke to ask that

MS. YINGLING: If i'may make a”statement about

for basic documents in a request for’production, documentsv"

that were‘due to be turned over yesterday, we got nothlng

We're gettlng played He s playlng a game

‘Thls isn't a game. “He comes in each time and makes

ARIZONA REPORTING SERVICE, INC. ~  (602) 274-9944
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outrageous statements, andyyet_when we ask for the-support-y

to those statements, we get nothlng. For hlm to come. in -

today and make such an outrageous clalm, w1thout anythlng

to back that up, and then to demand that thls matter

proceed to.- a hearlng next,month 1s absolutely outrageouS“

and absurd?and absolutely,denies”respondents;of due .

‘process.

g ‘ALJ STERNV We'regoing.to\seejthatdyougeti>.
due;procé$§; no matter what. by e
r;‘xMR.ﬂGALBUT:‘ Thank yah,
AIALJ,STER&: You?re,entitled to due prace;53

Wlth respect to the DlVlSlon s clalms, they B

,jhave the burden of prov1ng any. of thelr allegatlons t”Ifc;ff;
vdon t belleve in the orlglnal temporary notlce, temporary'
_order and notlce of opportunlty for hearlng, there was angf o

allegatlon of a Ponzi. scheme, but perhaps thelr dlscovery 3

has-gone towards that dlrectlon We'! ll wait and see what."
the ev1dence produces on. that, in that regard.

»In‘any event, anything else, Mr. Palfai, that

lyou wanted tofrespond?

' MR;_PALFAI: ‘Well, this is a prehearing

conference. The reason I bring this up, this Ponzi scheme .
fnotion,'is_because>i want,to,urge_this,court to go ahead -

‘and have a hearing on the matter'and resoive-this matter.

as quickly as‘possible.

 ARIZONA REPORTING SERVICE, INC. (602) 274-9944
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ALJ STERN: . Okay.

MR. PALFAI :That s the pOlnt I'm not here

to. shock Ms. Ylngllng, I'm hear to have a hearlng on thls =

lnmatter

,‘ALJ,STERN Do you have anythlng else to say

"~ with respect to the comments by Mr Galbut earller°

MR. PALFAI. W1th reference to?

ALJ1STERN : Complainants, no one 'S unhappy,

otheyfreegetting thelr money back 1f they ask for. it,

MR. PALFAI:'“Right " And to that I would

,submlt there s no need for dep051tlons of those i

ALJ STERN How many complalnlng w1tnesses do

;you ant1c1pate 1f you re almost ready to proceed w1th

ithls'>

MR;'PALFAI Maybe three or four

ALJ STERN' So you re not talklng, in terms of

the number of w1tnesses ln thlS case I think we re talklng

llke seven or elght people max?
'MR. PALFAI: : Maybe 10. And at a tlme of day

where we schedule exchange of w1tnesses and exhlblts,

reverythlng w1ll be lald out llke_lnmother admlnlstrative

proceedings.

ALJhSTERN:brIf.youuwere going'tOihavé‘a,

- ARIZONA REPORTING SERVICE, INC. (602) 274-9944
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hearlng in Aprll you' d have to. probably put forth your

'_llst of w1tnesses and coples of eXhlbltS probably a month

MR. PALFAI."Ihatywouid_béifinecf'
‘.ALJ STERN: fYou?re sayingyyourrefjusthabout b
ready to go to court at‘thls -point. | | o oRK
Mr. Galbut. . |

MR, GALBUT: Thank you, Your Honor 'And Il‘

very much apprec1ate Your Honor 8 comments ~about duev

process, and ‘we know that you mean that

Your Honor, I thlnk you just hlt on another‘\

vpoint when you. said walt a, mlnute, I'm not evenksure thlS B

'Pon21 scheme is in thlS complalnt or amended document

whlch has been flled.> So what we're supposed to do nOW‘ist7'

‘defend a.case that hasn t even been presented to the»f

rComm1351on_or to the respondents on short,notlce;sg

;Now, presumably,'thls type of case,'were it to
be pled at»some appropriate,tlme, ‘and-: approprlate

responses there are going to require accountlng experts.

We haven t talked to an accountlng firm because we have no -

‘idea what he s talklng about, and ‘we would have to hlre

accountants in order ‘to approprlately respond to that _1f

'that s the klnd of case he s saylng it now 1s as of thlS

,date.

_We would preSumably need SOme.experts‘in the;,u-

ARIZONA REPORTING SERVICE INC. : '-(602)'274—9944ﬁ'
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field of Ponzi’schemes to dlstlngulsh our srtuatlon from a f

Ponzi scheme. twe needran expert on the questlon of

-whether thiS'isTa_time share or a securlty He’sasayingV;;d,

‘he has such experts.

Now, thank‘you, Your Honor, for gettlng out of

bhlm how many w1tnesses‘there are g01ng to be We veryi

much apprec1ate 1f you also got out of hlm today who they

are. Tell us- who the 10 w1tnesses are so that we can fﬁ

_notlce thelr dep051t10ns ‘We.are entltled to do that

Now,aYour Honor, we have presented to the

court, and we've. done this before 1n other hearlngs,:

R14 3 101 A procedures governlng these proceedlngs léndfﬁ_*>
.they SpeC1flcallY Say that the Rules of C1v1l Procedure-as,xi
destabllshed by the Supreme Court of the State of Arlzona;p]fi
;gOVern,‘where there 5 nothlng else coverlng the toplc '

gThere's ‘no prohlbltlon agalnst requests to produce,

there's no prohlbltlon agalnst 1nterrogatories It s aL

:logical and sensrble way to get 1nformatlon out of an
fgagency that won' t glve us the flrst blt of 1nformatlon

Who is the w1tness° Where are: your documents'>

Me- ROShka's request-is entirely appropriate,;l;

‘and Your Honor should order it today, that he produce thel"
"records today, tomorrow, the next day, w1th1n.a week»that

»supposedly support this emergency

,He says there S elght regulatory agenc1es that et

 ARIZONA REPORTING'SERVICE,-INC.f::5' (602) 274-9944
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have already ruled on this. 1I'd like for him to turn over

»those_orders;to‘you_today So you can see 1f there's eight"_j

'lagencies that:have done;that. “And weIWOuld'like to see. -

them ourselves,-because I'think we'relgoing“todbe a bit,f*

surprlsed on that subject i So he's, I hate to say 1t,

very fast and loose w1th the facts and Wlth the procedures

that we re supposed to be g01ng through in thlS case.

What he's just told you today is that he 1s‘:

:1gnor1ng the Rules of C1v1l Procedure, and they_re g01ng
fto_say,'llke they have before, to av01drresponsibilitiesh.wf
‘to:make_disclosure, whlch.is theirvobllgation,”to’make"
gdisclosure, to prov1de dlscovery, to be candid:'.They'reya_
government[agency ‘They ve got to turn stuff over Theyﬁh'

haven t turned over a thlng. d

What he s g01ng to do 1s flle somethlng, if he

,gets,around'toflt,vthls week although 1t ‘s late under thef
’rules,'that s g01ng to say we thumb our nose at you agaln,

we're not g1v1ng you a plece of paper, wenre not - telling

you who our w1tnesses are, we' re~g01ng to'wait»a‘mOnth

»before S0 you can' t take anybody ] dep031tlon, and'you're,

‘not g01ng to get any dlscovery for thlS proceedlng

5

’You re g01ng to go in there cold, not know1ng what this

'hcaseﬂls about, because, oh by the way, we just Changed

the nature of the case today to a dlfferent klnd of a

,case,;and we'! re not 901ng to glve you any of 1t And if

| fARIZONAVREPORTINGfSEercE, INC. (602)'274—9944
Www.az-reporting.com ' = . . - ' . Phoenix, AZ
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_you don t llke it you ve got to come back to Mr.

32

Stern to i

un]ustlfled objectlon holds

any water so that we' re further delayed 1n gettlng the"'

iabsolutely entltled to.

And the only way we re g01ng to get 1t,

g01ng to see 1t any other way,

‘Honor, is 1f you order 1t,,because apparently we're not

and that s the ‘only way

’,.that .we can get our side of the case g01ngr

of the DlVlSlon spec1f1cally prov1de for 1t They

spelelcally adopt the Arlzona Rules of ClVll Procedure.

And when the court

con51der1ng the dlscovery, the dep051tlons in: thlS case, '

—— when Your.Honor was

you said in the prehearlng conference on October 7

'Mr, Stern, the admlnlstratlve rules apply as far as they

doigo They don t apply where they don t speak to it.

Then you went.on to”say)all,rlght,

hairs here..”What'syinvestigation,l

be used in thiS~case o I'm sorry,

So. Your Honor has been endeavorlng to get us

Now, I thlnk the 51mple way of startlng tO»

ARIZONA REPORTING SERVICE
% www az- reportlng com

INC;‘

-theyWShould havev

.heard by the D1v151on We re not gettlng 1t

Phoenlx,

what’s:discovery,

a

(602) 274-9944

if

chance to be there That S just the way I look at 1t.

fdocuments, the 1dent1f1catlon of w1tnesses that we are" .u

Your

And the rules

anyway,‘we re splltting,

‘thebdiscovery is going,to lead to evidence that's going to

_ due process. I can tell you that the message 'is not belng
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,‘deal with it today is make them tell Your Honor who the
.W1tnesses are so we can get 1t .go about starting to

jdepose them

Make them turn‘overbthevevidence whiCh'they»7

' clalm they ‘have. There should be no. reason for delay in

that. Everyone wants a speedy hearlng ,Elne,vat,least .
we'llyget the ev1dence.y This idea of elght divisions

d01ng thlS 1n other places, make them turn over all these_

~orders that he says ex1st out there

Your Honor,,on this question of what dobwe}dg'”’””

about this lack-of subject matterijuriSdiction,'we're';

,g01ng to go back and glve Your Honor s comments some yf

thought on that But a judge such as- Your Honor 1s alwayS'

fln a p051tlon to questlon hlS own Jurlsdlctlon, say

whether 1t belongs here or whether 1t belongs over 1n

'another agency Every judge,»admlnlstratlve law. judge or ,

otherw1se, is always empowered to ask whether he has

.jurisdiction over .a case, and 1f thlS 1s the tlme share,,

it doesn't belong here.
And then Your Honor'asked the queStionywhat

about this, our _comments about we're the complalnlng'

g

parties here. Mr.,Palfal didn" t answer it, he said thlS

:is:a national scheme;,but‘really we oughtjto,focus on

Arizona. Fine, we focus on Arizona, it turns out there's

‘no complaining parties so:far‘asvwekknow,fand‘that it's

ARIZONA REPORTING SERVICE INC. . .‘5(602) 274-9944
WWW.az-— reportlng com» T e Phoenix, AZ
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not an ongoing Ponzi scheme. We know that too because he'

said hey, we know that the activities‘are'not occurring in ..
thiS¢state,,"
So what"we'have, then, are a bunch of comments

which are meant to 1nflame -and prejudlce Your Honor s v1ew

v of the case as much of what has happened here w1thout any
'ybeef. ~“And whenevervwe say let‘s see the beef, we neverf

'see it, we never see an ounce of it.

So, Your;Honor, I believe there are some

’remedial,things thehcourtpcan do today to move this.casé;~7"

“along. Name the‘witnésses,,tell us who'those witneSSes-‘~f

are g01ng to be, tell us what your case 1s, 1s 1t now a'

"Pon21 case or the case that we all_thought 1t was untll:Weffa

walked 1n here thls mornlng Y‘Turnbover'the documents;

'Forget'thls.ob]ectlon bu51ness;‘we‘haye'apridht{to.the: s

’documents so that we can move forward. Make a decisiondonf

i:whether we can take depos1tlons of the people that they

?;1dent1fy as w1tnesses. We expect“that everybody~that
we're doing to identify as a,witness, they're g01ng to

| have the ablllty to take the dep051tlon of. It's a

_two—way street,»we recognlze that.

And so, Your Honor, I thlnk that 1n thls

-instance, we have to do ‘more than just talk about do due-

:‘process in the abstract.‘.In light of what's happened we

think we need some very concrete decisions from Your

_ARIZONA REPORTING SERVICE INC. h (602),274#9944:
WWW.az-— reportlng com Tl ’ NS tPhoenix, AZ;’_,
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ALJ STERN ‘HMr;_Galbraith, did you have

s.ometh:Lng'>

_MR GALBRAITH I

dld

I'm uncommonlyi

loquaciousvthis morning.‘ There s ]ust a fundamental

for a long,time,' And on the other~hand, they don

,diSconnect’here that's‘g01ng,on,with the Division.

thingS-that.facilitate a fast hearing.

~If you want speed,

over. If you want to add a new issue, you flle a

You don t wander 1n and say,

‘with your;evidenee‘and;ask to'addfthe’new 1ssue

On the

"onefhand,'the Division comesvin.herevtoday and asks you to
set an>acoeierated:hearing on a matter that's been pending

't do the

_then you turn‘everything

motlon

And you

valle aff1dav1ts for why we need an accelerated hearlng.'

hav1ng lolllgagged and not

responded to dlscovery requests for a long tlme, n

‘the metal whatever way 1t 1s

oW all

of a sudden, put the metal to. the pedal or the pedal to

And that s what we've got

.entitles you to 1t, and they haven t.

And they ha

even 1nd1cated a w1lllngness to do 1t

i‘

What we' re g01ng to have a flght ‘appa

: ARIZONA REPORTING SERVICE
CWWW.az-— reportlng com’ .

“INC.

‘appropriate;and'what we're entitled to.

here. If you want speed you should do the thlngs that

ve not

rently,

when they do get around to flllng responses to outstandlng

.‘drscoverygrequests about;whether thelr positions are

(602) 274-9944
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'Now,“if,they were being consistent in their

prSltlonS, the moment that they wanted real speed the
:moment they got requests for documents that they thlnk areyl
'-flnapproprlate, they would have flled somethlng saylng so
gSo there s just thlS fundamental dlsconnect, and the fact,
of the matter is- that they haven t done the thlngs that‘
gshould entltle them to the sudden acceleratlon they ve

,asked for in these proceedlngs

‘ALJ STERN:f Mr. Palfai;-any further comments?
MR.YPALFAI:l Yes} I do;haerSOme'comments;"Wefff_

first‘need'to»address'thislmisinterpretation‘of 1433101-

tthat Mr. Galbut-waslspeaking of.' The provision he speaks

.of,Vthe‘sentenCepStates;; In: all cases 1n Wthh procedure

is nelther set forth by law nor these rules or regulatlons'”'

f,nor orders of the Comm1551on, Rules of ClVll Procedure
7_shall apply The dlscovery rules are expllc1tly set forth;st

in agency rules, and by law belng the statute

So to c1te to thls prov1510n, to say. that all

sort of dlscovery is falr game, that s nonsense.' Th;s is
'referrlng to procedures that are not addressed by agency
.rule or statute. .That doesnlt apply'here because”we haye‘

3 both a statute and agency rule to test our dlscovery

ALJ STERN I tell you what, I have~to agree’.m

"with_Mr, Galbralth here. The D1v131on wants a fast

hearing all-of_a_sudden.,-All,durlng“thls;procedure thingS'

 ARIZONA REPORTING SERVICE, INC. (602) 274-9944
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Leggie

have been going fairly slowlyr' I‘donPt think you're'going fb

to get as fast a hearlng as you want but 1t isn t g01ng

‘to be delayed to any great extent elther

However, I want the DlVlSlon —riatfthis point . .

1n time I've heard enough of the arguments ‘I'want the

7D1v151on to flle its objectlons to the. requests for

documents, the 1nterrogator1es,,the dep051tlons,~whatever ‘

jthey_are,‘whatever your'objections'are,‘I want you to fiIehof

them, get them flled by tomorrow at the latest, and capiesj_;
made avallable or faxed to the respondents SO they can |

flle thelr response to your objectlons It ll make a

rullng,‘we ll see where we're at at that p01nt in tlme,

'and how soon you can get thls stuff flnlshed up.‘i”'

Because the DlVlSlOn 1s essentlally saylng

_we’re ready to go, we re addlng a- new allegatlon, butiwevﬁf

;haven t filed a motlon ‘to add 1t qI»don,t know‘whetherd:

you have,to,,partlcularly at thls‘point,'because it is anh

admlnlstratlve proceedlng However, the burden of proof

is on you ‘in any event to prove whatever ev1dence you

have.

If the respondents need additional‘timerto"j

respond in the formhof a defense, then‘atrthe oonclusion‘;}nﬁ

of your proceeding,'whatever time they need, I've'aIWays-n5”~
been fairly liberal in that respect,‘to‘secure abwitness7"
or to secure whatever response there is. We can make

: ARIZONA REPORTING SERVICE I C. - ‘.(602)y274;9944'
- www az- reportlng com - ng-g;~"~¢ .. Phoenix, AZ
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1 arrangements for that
_2 But beyond, to have thls caseigo on for three h"
-3 years w1th arguments over when we re g01ng to see the h'g.ff
.4 ev1dence, and SO w1th that, can you get your QbJectlons,ft'
l5 flled tomorrow? ; : | b.’ |
6 ﬁRr'PALfAI" Absolutely As I stated earller;hf
7 they w1ll be flled by the end of the week - |
8 | _ ALJ’STERN. ‘That s-tomorrow.b
9 ’hMR,;PALFAI: a1l four sets;
'10:: ALJ STERN: AnYthrnghelse?,k |
11 MR{ PALFAI: Yes,‘there,are'several things ifdfﬂi
12 like tQ_address. | g | | e
’-Lsih‘ | :tALJ STERN; Okay P
'5514.H> hhMRQIPALFAf; Mrr Galbut also suggested that
.15a‘he S entltled to dep031tlons of all our w1tnesses »That_sn
letV‘ot the‘case under the rules for admlnlstratlve SRR
17; proceedlngs It's withln the discretion of the court to
18 grant respondent the rlght to depose a w1tness. .So,he'sf‘
19 agaln revertlng‘to.c1v1l rules that have no applicability.-
20  here, and Irwould urge‘him to look at the‘correot rules in
21 'pursuihg,his\discoVery. | | o |
'u22‘ | Several of the_attorneys here'today for
23; respondents have‘asked'for a~lrst of-therwitnesseS'so;theya
24 . can start-their depositions,‘or a;liStdof exhibitsrsovtheuh‘
can see_Whatrevidenoe. .Of course‘wetre'going_tofproduce.

ARIZONA REPORTING SERVICE, INC. ~  (602) 274-9944
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that. We'll produce that at a time and date designated by

you when we. exchange llSt of w1tnesses and exhlblts

That's always been done here,‘and of course we ll comply“vﬂl

wlth that. And we would llke to get that date set as’ soont

as possible, and we' ll\glve them our llst of‘w1tnesses and

exhibits and theyﬂcanihaye all that:informationt |
| n$his notion that we;ve.been going slow andh

that‘we‘re‘gOing fast is inconsistent. The reason why the

~need forvspeedlaththis point is because we've uncovered

evidence’to Suggest that there's a Ponzi scheme at play
here, and that the investors,of'ArizOna,are at high risk.

And.that discovery’has only occnrred recently, so that's

‘why theVSuddenturgeafor,tneed for'nrgencyi is because of

this new;evidence,that's'come to lfght‘only recently.

So to say that we' re belng 1ncon31stent, we

ronly got thlS ev1dence w1th1n the last two weeks and that

is why we need - that S why we're asklng you to speed
thlS process up We're not playlng games here
I have a couple other things.
MR. ROSHKA: Mr. Stern.
"ALJ STERN: Letbhim’finish,
.Mﬁ. ROSHKA: ﬂAll"right.
MR PALFAI; cigwill,defer for now.
fALJ STERN: ‘Mr,>Paifai, yon”allege that there
have been Certain<jnrisdictions,'I'think-Mr. RoshkaA
ARTZONA REPORTINGvSERVICE,’INC.'  (602) 274-9944
. wWww.az-reporting.com - .~ ~Phoenix, AZ
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;p01nted out I think you mentioned‘eight or so. I thlnk
’that s-a matter of publlc record and if you would perhaps-a;
_]ust ease thls process along a llttle further and perhaps ‘
iyou could prov1de them or spell out what Jurlsdlctlons

: have found that these - I know you'll: put in certlfled

.'coples of the orders from the other

‘MR. PALFAI: We do in factlalready have

certified,copies of all'thoSe jurisdictionsv

ALJ STERN{’ Maybe you 11 perhaps prov1de those

1cop1es to the respondents =Ye) there s no questlon ln thelrféf
pmlnd that certaln other jurlsdlctlons have flled ‘
(nv1olatlons of thelrtsecurltles,act. I don t thlnk there s_i

any blg secret to that, they»alreadyzknowiahout 1t;1f theyw;i

idon t belleve you.>

VR PALFAI-_ They would obvlously be exhlblts

_they would get coples of at the tlme of the --

-ALJ STERN ‘ They d certalnly get them then,

'hut»if:it's'possible‘to ==

MR. PALFAI: Absolutely

ALJ STERNﬁ ,Okay, that would resolve that

°matter, at least 1n1t1ally, so we don't have any questlon;

Mr. Roshka,ff
Are You done, Mr._Palfai?f
MR,,PALFAIt;ers.
ALJ STERNrr.Mr}_Roshka.

 ARIZONA REPORTING SERVICE, INC. - (602) 274-9944
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MR, fROSHKA? Mr;‘Stern, we thlnk 1t s falr to
say we dldn t know we! d be defendlng an allegatlonf

1nvolv1ng thlS recently dlscovered ev1dence, and I d llke -

to agaln renew my request that you order hlm to produce

this recently dlscovered ev1dence to us 1mmed1ately so

that we can have an opportunlty to begln,the evaluatlon of

'~ the bas1s for hls statement to’ you earller thlS mornlng

: ALJ STERN, ,Yes,rs1r, Mr.: Galbut[
MR GALBUT:j Yes, Your Honor,‘I'llébe'very
brief. Your Honor, 1n llght of what s happened we would

like the court to order that on.a date flxed by the court, .

“the Securltles DlVlSlon flle an amended pleadlng whlch

sets out what they belleve 1s the clalm 1n thlS case so;nfﬁ,f

that”we can defend agalnst*lt And when you‘—— as the.'5
':courtgknows, when you allege fraud, that 1t s a Pon21

ﬁscheme,'lt has to be alleged w1th partlcularlty,:and we'rek

entitled to-that— And the admlnlstratlve rules do deal

'sWith-amendments, and he should be ordered to set forth the |

grounds w1th partlcularlty for the clalm which they are‘
now presenting so that we can approprlately defend»that
claim. Thatﬂs number one; i

Number two,‘Your Honor, we would request that’

you order:the Diyision to‘provide us’with a‘listlof"”

witnesses, 1nclud1ng lay and expert w1tnesses, andha list

of eXhlbltS at a date whlch Your Honor sets The sooner

'ARIZONA REPORTING SERVICE, INC. (602) 274-9944
U WWW.az- reportlng com - '135,' e : Phoenix, AZ
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the better.
,You.know, Your Honcr,AWhat he said is we haye

the evidence; They have 1t, fine, turn it,oyer; .ItYs,aft-”

~matter of copylng 1t, that s easy, we can get that
»accompllshed.f What “they have must be turned over

‘;immediately.

: And they must present a llst of w1tnesses, lay

and expert, and thelr list of exhlblts so that we can come;_‘

back to‘you_andtsay]okay, here_ls:the list of w;tnesses,vj

~here's how_wegintend to do this, ‘here's who our witnesses

are going to be

We can t exchange w1tness and exhlblt llStS

We don't know what;thelr»casey;s, we don t know who thelr

w1tnesses are, we‘haven't seen‘theAflrst document.,vWet:f'

‘can e prov1de a llSt of w1tnesses and exhlblts ;Itﬂsfan-'

1mposs1blllty'at thls.p01nt_1n;the proceedlng.
So number'two, we’need a date‘that'theycourt_

sets.for a- w1tness and eXhlblt llSt ‘He says he can do 1t

neXt,week,»makeiltynext,week. ‘That Wlll speed thlngs up, .h

give us’30>days‘to‘respond toylt. 'Andsthe only reason we
need that additional time is we need to 1dok at all the

eVidence,‘see_what's.there, decideﬁif wefneed expert

witnesses, get thpse.expert’witnesses,engaged,‘come”up’“

" with a list of witnesses and exhibits on our own. But we .

fneed that. yThat'sﬁa‘necessary first step.

* BARIZONA REPORTING SERVICE, INC}~* ; (602) 274-9944
. www.az-reporting.com . . i Phoenlx, AZ.
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We can delay that 1nev1tably, but every time

1t s delayed we' ll be back here saylng the .same thlng that .

}we ve’ sald today and whlch we've sald,before and whlchb

we 've trled to resolve by sendlng out_interrogatories,d

requests to produce that says who .are your witnesses, who

4:has complained, 1dent1fy these people.forfus, what are

they g01ng to say

And so, Your Honor, under these circumstances,

ﬁthe stall should be off They need a date in which they
.have to comply,‘or 1t 1sn t going to happen and we're

'going to be in the same plckle at a later date.

Mr{ Roshka s request, number three, he Says‘a

ﬂPon21 scheme 1s at play here They ve got documents two
tweeks ago, he sald they have the ev1dence They have the
Zev1dence, they need an order to turn 1t over because

‘apparently they re not g01ng to do 1t voluntarlly They

mustcturn,over the~ev1dence whlch.they say they,have.

'That's number three.

We apprec1ate Your Honor's p01nt ‘on the

certlfled coples that they have whlch they haven't turned

"over We re anxious to see them, because”we don t think

A that they say what Mr. Palfai says they say.

: So Your Honor, I think at»this~point,

respectfully:gthere‘have to'be specific orders here.

That's" the way thls thlng is g01ng to get g01ng _Absent

: ARIZONA REPORTING}SERVICE, INC. (602)‘274—9944
o www.az—reporting,com S ' = "r Phoenix, AZ
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those‘Specific orders, it isn't going to get going What

we re g01ng to do is he 3 g01ng to flle hlS objectlon next
: week we' re 901ng to flle ‘a response, we re g01ng to.

request a hearlng on these dlscovery 1ssues, we're gorngn'

to be back here in 30.days,'talk1ng about the same thlngs

we ve talked about today and he stlll hasn t turned over

vany documents, he Stlll hasn t told us who hlS w1tnesses
;kare, we Stlll can't schedule anythlng, we stlll_can t
sChedule'a hearing., We'll be.exactly where wejare 30‘days

‘from now.

'_So, Your Honor, the only thinnge're askingf

_for here is to turn over: ev1dence they now have, turn over:
Ta llSt of w1tnesses where they can 1dent1fy every personws
‘name today ‘He counted them.' Three here,» hree-there,;h
Hadd four,‘we ve got ten : lee us the name, tell us what
tthey re g01ng to testlfy about, give us some addresses

-We are. entltled to know who those people are

Absent that, we are'cluelesstas_tO'what his

case is;\,We cannot defend ‘we do.not,get due process.

And, Your Honor,vathlnk that's -- we respectfully submlt,

we need those'specific direCtions, otherw1se it ain't

§

_g01ng to happen.: Thank you

ALJ STERN 5Mr. Palfal, any further-COmments?u
‘MR. PALFAI' ;Yes, I do have a couple further‘
comments. To,suggest‘they don't know what our case is, I.°

ARIZONA REPORTING SERVICE, INC. (602) 274-9944
- WWW. az- reportlng com,~f:--i o oweeseoo o Phoenix, AZ



10

11

12

'13T

i
15
16

17.

18

19

20

21

22

23

24

25

I NO. §-03539A-03-0000 - 3-4-2004 e
Lol s B 45

would just suggest that they read our temporary order to

C&D, because all our allegatlons are contalned in- that

~document

. -ALJ STERN:,'Notnthé'oneHCOncerning’the,Eonziaf

scheme that's been raised.

APALFAI- I wanted to address that. ’Theh“

Pon21 scheme 1s not a separate allegatlon The Pon21

»scheme w1ll be shown in the context ofvthe other fraudf
’counts ”'It S part and parcel of the ev1dence to show that
it's a securlty, and evldenoe of.thewvarlous fraud counseld
‘allege There's no need for.an amended complaint..'Wetr
didn't allege a Pon21 scheme 1n ‘the amended temporary
‘order, but the ev1dence that a‘Ponzr‘scheme is 1n fact

Loccurrlng w1ll be presented as part of the case

e ALJ STERN I guess what you re saylng 1nw',

'effect ls that what we' ve seen prev1ously here at the»p
,Comm1551on,1n terms of‘some,offthese 1nvestments,.the':'

“latter investors are being used to pay off people‘whobwere~

in the inVestmentrearlier.y'Is that whatﬁs happened?
MR. PALFAI That s rlght - And also the Ponzi
scheme w1ll show the poollng of assets, ‘the commonality:r‘

component;ln.the,;nvestment'contract,and go to show that"

it is’ingfact,a security. Thatfs»part of the entire case.

It doesn't need a separate'allegation}

ALJ STERN; Beforeyllmake any additional

ARIZONA REPORTING SERVICE, INC. = (602) 274-9944
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rulings on turning over witness names and copies of

 exhibits --

MR. PALFAI: Mr. Stern.
 ALJ STERN: Yes.

MR, PALFAI" I'm sorry to 1nterrupt. ‘I just

‘wanted to address a couple of other p01nts that Mr. AGalbut

" brought up.

He 5 asklng for w1tnesses and exhlblts In an

'-admlnlstratlve proceedlng such as thls, we-exchange
fw1tnesses and eXhlbltS at a date and tlme that you order

»rprlor to the hearlng. I belleve it's usually 30 days

prlor to hearlng, and:that's,the custom_thatvwe follow

.here

ALJ STERN: It is and it isn't.. Ifmeén)-whénﬂjf~”

isomeone requests 1nformatlon in many of your cases,,that's}fﬁ
~the D1v151on s cases w1th respondents | Some counsel don t >
1‘really request it because they know there is a complalnlng

‘1nvestor or- 1nvestors

In thisycase; there's a lot»of,rnvestors, and. -

they may not be particularly aware of who is.going to be

called that will testlfy about thelr 1nvestment. I don't o

know how many Arlzona 1nvestors there are in thlS
_partlcular proceedlng, and 1nvolved w1th thlS partlcular
’ioffering~ And maybe there were 500. Well, 1f;you'refonly‘a,'

g01ng to call four of them, who are they?',How can I -

 BRIZONA REPORTING SERVICE, INC. — (602) 274-9944
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prepare to defend myself if I donft have a clue as.to,who

MR. PALFAI E T belleve that s the purpose of

' presentlng the w1tness and exhlblt llst sometlme before°ff

trlal ‘so that they have an opportunlty to do what they

ALJ STERN: Well, it certainly helps'when“you'

'have an allegatlon or you have somebody who s going to

testlfy that you have a llttle blt more time than 20 to 30jJ-

days. Usually, on those w1tness lists and coples of

s_exhibits‘that we have partles exchange, usually it's two

to'threesweeks >=That's not’ample.time, normaliy. UsUallY'

there s some exchange of 1nformatlon that ] gone on, or e e

Vthe case isn' t so overly broad that people have a general'=
,ldea, 1f they re the respondent, who 1s 901ng to bev

vtestlfylng agalnst them | They re g01ng to know that the

DlVlSlon is 901ng to call a certaln accountant They,

don t know»who, but in some cases,Ano;one wants to go to

the expense of taklng these people’ s dep051tlons

Here you - have a respondent who wants to spend'

~a few bucks and w1ll see what the w1tness mlght say about

3

~‘theirvtranSaCtions : So 1t s a llttle dlfferent 1n this
\respect; Usually, you don -t have somebody who's g01ng to_‘
tdovthatf These respondents are w1lllng to go a llttle blt o

ffurther. So we‘have toﬁdealrw;thfthem on that basis.

 ARIZONA REPORTING SERVICE, INC. ~  (602) 274-9944
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'_MR PALFAI Then perhaps 30 days is a llttle

short and we can extend 1t to 45 days

ALJ STERN | It{mlght have to be. F.Yes; What T

fwant,dand:like~I,said“before, T want the D1v1s1on s

objections filed by tomorrow, The respondents,'youvcan
have your 10 days, I guess you get a llttle extra tlme, as-

Mr.'Roshka p01nted out to me. once, because you use the

;mall, you getuanother~f1ve. Then I guess 1f you want to
filevatreply,_you,get anotherbfive, but that w1llvbe>1t,[

no more.

And llke I say, I want to see why you're

*saying no,‘we re not g01ng to glve them thlS untll you put

out an order settlng a hearlng, and settlng exchange of

fW1tness llst and exhlblts Because sometlmes I ve. ‘seen 1nf}
ithese cases where people just glve me a llst of w1tnesses
1and a llSt of exhlblts, and I don t see the exhlblts ‘Ie
think the DlVlSlon .S always been good about it, but the

irespondents in the past have not filed the 1nformatlon

MR 'PALFAI ' That 5~f1ne. It s not actually

an objectlon, but 1t 's a response to thelr request for

‘lnterrogatorles and productlon of documents That will be

flled by the end of thls week.
'tgALJ STERN: ~Dkay. After I get that then I ll

make avruling‘and/or_wegmay’have oral arguments, althoughitff

I prefer nothto,”I've heard enough already; 'And:I'llmjust

'ARIZONA REPORTING SERVICE, INC. ~  (602) 274-9944
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~ make a decision on it.

‘Do’ you have something else?
| MR.PALFAI: No, I just - « .

' ALJ STERN: I'm not going to set a hearing

7date,today.

MR. PALFAI: Okay. I just wanted to respond

.to Mr. Roshka's requestpfor.us to“open up our

'yinvestigative file so he can look through.

ALJ STERN:‘ Yes; sir.

R PALFAI That s not how admlnlstratlvevb |

proceedings work Obv10usly, we havesa-lot of

‘confldentlal 1nformatlon, we have a lot of 1nformatlon

protected by 1nvest1gat1ve pr1v1lege : That s why there sif.if

:“spec1f1c rules for admlnlstratlve proceedlngs,-whlch T
dw1ll c1te 1n my response, and hopefully once you read
‘that, you w1ll agree that the c1v1l rules of dlscovery

'have no place in thls room

.ALJ STERN: Okay Thank you rThat‘s‘pretty5

',much it. Once I get that 1nformatlon, I will,put out a"‘”

procedural order w1th respect to your objectlons and the

,p051tlon of the respondents._ We'll schedule another

ia

prehearlng conference probably in a llttle over 30 days,'

but‘I”don t.know_when tlll after I‘looksatgthe‘objectlonng'b

et cetera.’

The matter of:the‘—— is it eight states?

ARIZONA RERORTING SERVICE, INC. - (602) 274-9944
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MR. PALFAI: Approximately.

ALJ STERN: 'Whatever, those,’you provide to.

vthe respondents If they re not aware of them, I"m‘bff“'

surprlsed but that s somethlng, 1f you have certlfled

coples,~you¢can certalnly turnfover.L That's publlc

record. »
1 MR,dPALEAli‘,Thathwon‘thbe‘ahbroblem.
ALJ STERN: That'syno]big Seoret.
Whatbelseg.sAnything'else that you couidbthink

QMR; PALFAI: Mr. Stern, I understand you're o

(not g01ng to set a hearlng date today, but haveoyou

, con51dered any dates°>

ALJ STERN I have some openlngs comlng up

“after Aprll that I thlnk we can»e 1f 1t s the DlVlSlon s‘f,_;
>p051tlon that you re only g01ng toAbe talklng perhaps on’
vthe out51de lO w1tnesses, 1 don t know hOW‘many the
Jrespondents are going to call to rebut your allegatlons

In many of these cases, there s no one that takes the

stand or in the alternatlve, 1f they have 10 w1tnesses

we' re Stlll not talklng -= you know, 1t s not g01ng to be

as long a hearlng as I orlglnally thought

o dMR. PALFAI. And we could curtail that w1tness

list even further, if necessary.

ALJ STERN: That's why»I‘say, With that --

ARIZONA REPORTING SERVICE, INC. (602) 274-9944
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MR. ROSHKA: Mr.mStern.
~ALJ STERN;VIIes; sir, Mr. Roshka:
vaR, ROSHKh?t.I'seem to be becoming;a’one?issuefi
guy today Wlth regard to’thls so- called ev1dence regarding

the Ponzi scheme., Are they gOing to be prov1ding that to e

“us?

‘ALJ STERN: ”Iyimagine there's goingyto’be some .

"sort,of‘accounting summary in their exhibits I don‘t

.yknow what they are‘— . the ba51s is to support that .Many,**7

of the tlmes we have securities hearings that I ve sat

through ‘and it shows ultimately that 1nvestors that'were':

;receiving’a return on their investment or whatever,»this
ﬁis in the ‘case where there was fraud for'instanCe,_were_v{jf
gettlng perhaps moneys from other investors who 1nvestede

vat a subsequent date ThlS happens;

Now, I don t know whether or not you’can
claSSify:that;as:a fuIl;blown PonZi‘scheme in thisd
instance, because_itbmight be‘they~mightﬁhave_some‘new
accounting records. I don't know-where_itgwent,y:

. MR. ROSHKA:V I don't know what theyvhave

either; but it's apparently,,aCCording to Mr. Palfai,‘a,‘”'

yfnational operation,‘which suggests to me it s pretty blg,
“and muStsbe’very voluminous,'and.I'd like to orderxthemntou
'produce the documents upon which" he based his statement

today that he possesses ev1dence of a Ponzi scheme

ARIZONA REPORTING SERVICE INC.‘” : ‘(602) 274-9944
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ALJ STERN:' Why don't you put it in writing to;'

them in a request of production of documents or somethlng,;m
»,or 1nterrogator1es or some such document »and let himjl‘v“

vinclude it in hlS objectlons and for what reasons.

MR. GALBUT Your Honor, that 's all covered 1n\

‘there, whatevervhis~allegations are.' We ask for the

ThevidenCe, we askvfor,the_proof.

Your Honor, forgive me for being so direct,

but I ‘am perplexed by your reluctance to order him to turn

:the ev1dence over . He says he has the evidence, he s made:*

these statements'to'you. Why wait 30 days? Why wait 60

days?

entitled to. We re really entltled to an; amended plead1ngif5

:which sets forth this claim._ Just as these gentlemen

said,'we re entitled ‘to hlS d01ng that Absentdthat, Your,j"

Honor - should order hlm to give you and give us a wrlting’

iWhich lays out what thlS supposed claim is.

Number two,vhe says.we_have the evidence.

Fine, I don t know 1f 1t s a box, two boxes, a file

yfolder ‘ Whatever it is, we ‘are entitled to it right nowg"

Loy

There s no reason for that ‘not . to be turned over.

And Your Honor, I just don t thlnk,

fgrespectfully, that we move anythlng along unless we get

,that. Once we get it, we're not_lnterested in a summary,_-75

. BRIZONA REPORTING SERVICE, INC. (602) 274-9944
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we're Interested In the documents We're.going to have an :
”accountant I presume;_ We ll flnd one. We 11 go out and

'1get an accountlng expert who s an expert ‘in thls fleld to R
freVIew those documents to see lf they reach the same L
‘concluSIOn ‘as the Securltles D1v1slon That takes months
ﬁfto accompllsh a task llke that, to get ‘the records, brlng“
_Inxan’accountant, have an accountant review lt durlng tax
’season;or‘shortly.thereafter,'prepare’a report so that'you'
‘yhave an expert for a hearlng : Why would that be delayedro

f30rdays, Your Honor7, I respectfully sumet that should belfd

turned over. - He says he has lt ~we're entitled to.lt,‘we,'

vgbelleve we should have lt now.

= Thank you, Your Honor.t

ftMR. PALFAI” Qulckly respond to that ‘sThé'J

'respondents are not entltled to that >It s 1n our 1.3

Ilnvestlgatlve files. Under the rules of dlscovery for

admlnlstratlve proceedlngs they are not entltled to that.

- They- Wlll get at least a report’ofvthisdevidencebas‘we:
Iproceed.to hearlng, and it's an.eXhibit} 'And’evidence»

related to the PonZI scheme w111 also be produced.

As far as waltlng 30 days to, why don t,youddr
just issue an order now, once you read our response, and,_f
you 11 see that the rules ~are very clear,’there s no gray
areas here. The rules are expllc1t on how dlscovery is t0‘
be conductedlln an admlnlstratlve proceedlng,)and they re

| ARIZONA REPORTING SERVICE INC. . (602) 274-9944
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justde—‘they're stuck on civil rules of diScovery.

They're demandingfthingsZthatctheyfre~not entitled to. So-

I think you‘would,at,least{considerftheldifferent

positions.

ALJ”STERN";I‘m;notggoingvto order -anything

iinstantly; Mr Palfal,‘reSt easy” ”I assume.also, when

you re referrlng to thlS as an 1nvest1gat1ve matter by the

DlVlSlOn,‘you re referrlng to the Comm1551on, of course;

‘right? The D1v151on belng an extens1on of the Comm1531on°"

MR, PALFAI Correct
ALJ STERN Whlch'underdthe rule that -

Mr. Galbut prov1ded me w1th R14 3 101 reads at the end of

rthe flrst paragraph 'Notw1thstand1ng any of the above,
'}nelther these rules nor. the Rules of ClVll Procedure shallf’
apply_to anyflnvestlgatlonaby the Comm1551on, any;of its

divisions, or its Staff.

So...

MR. GALBUT: It's an investigatiom, Your

Honor. We're not in an investigation, we're in a

proceeding,
| ALJ»STERN:H'You’re inlaniinvestlgatlong‘lI
helieve‘Mr.‘Palfai:wlll>verify5that fact.
 MR. GALBUT: Absolutely false. This is an
admlnlstratlve proceedlng hwe're»not in an'investigatlon:
That 1nvest1gatlon takes place before d.He tried;tovuse’

ARIZONA REPORTING SERVICE, INC. -  (602) 274-9944
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vinvestigative techniques in this. We are in an

administrative proceeding which is governed by the rules e

of administrative procedure It is -an incorrect statementgf

to say we were, in an investigation That‘is an;inaccurate7~
statement as a matter of law, and Your Honor, that is not

a correct statement of what we are

What Mr. Palfai just said ‘lt s incredible to

‘ me,whatvhad just happened. He said that we're not

entitled to this information on.the Ponzi scheme, which he”@f

hasfalleged here for the first time today, because it s andfi
investigative matter. - Your Honor, he just said two

minutes ago that they have eVidence, and~I'd like ——.atf

some p0int maybe the court reporter has to read it back

he says they have eVidence of a POnZl scheme -‘Wevrebng;

t,entitled to eVidence that he has

And Your Honor, I would respectfully submitaﬂ

again that we are not getting due process if the courtlx‘

tdoes not order this minute that he turn over the evidence,:'

"which he has so boldly proclaimed to this court, Your

Honor, this is not an investigation, this is an

gadministrative‘proceeding.b.We have rights hereQ 'We wanthpx_

those‘rights respected.
” *Thank you, Your Honor.
ALJ STERN:  Thank you.A

Mr. Roshka,

. ARIZONA REPORTING SERVICE, INC. (602) 274-9944
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MR. ROSHKA Mr. Stern, just to add,

,obv1ously, there are. rules regardlng 1nvest1gatlons, and_~
as I ve always read 101 that'last~sentence, ;t”s tOvayold
fany confllct between the rules that apply to |

blnvestlgatlons prlorito a proceedlng, I.belleve the

bdistinction Mr.rGalbut,made,nwhiCh‘is'once a proceeding’ish';

commenced those rules no- longer can be used to shelter -

"the 1nformatlon collected by the DlVlSlon ‘Obv1ously,vthe

rules of 1nvest1gatlons, 1f they would apply, we wouldfb
only,be allowed to take notes and not even question,
witnessesQ We're‘inva proceeding and we have the rights

that we' ve all been talklng about today

Y ALJ STERN ) T don t dlsagree w1th you, but I-,_jkf

know that the D1v151on:—- and I'll let Mr Palfal clarlfy st

‘thls What S the DlVlSlOn S p051tlon, Mr.pPalfai? B
~MR. PALFAI 7 There;s aneenormousiamount‘of'

case~law that COnfirms that inVestigations'canycontinue

after flllng an admlnlstratlve actlon ‘There's no doubt’

on that 1ssue, and I 11 be happy to prov1de you ‘with- reams

of,paperwork.

.ALJISTERN:,fI'yemheard'that’argument before.

1,

I*ve come down‘this path’a few times I:think,er. Roshka, - -~

you and I dld w1th some case a whlle ago I don't

 remember Wthh one, but 1t was one of them.v

o It's always-argued-that once,we start'the

ARIZONA REPORTING SERVICE iINC;'I - ,(602) 2774-9944
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hearlng process, the'inveStigation“stops. ‘But I know that,

the DlVlSlon, and this, 1t s an ong01ng 1nvest1gatlon.

:uIt s llke the c1ty never sleeps or somethlng

MS. YINGLING:‘ Your Honor, may I,lnterject*"

‘something?
| | VﬁiJ,STERN=' Yes, ma?amf'
1';MSIHYINGLING: I completely understand I
- respect‘the Dlv151on S pr1v1lege ' However, that . pr1v1lege

cannot be used essentlally once 1t is walved. ~By.

Mr{,Palfal comlng 1n today and profes51ng over and overv
agaln that he has ev1dence of a Pon21 scheme, and further‘

that he expects to submlt that ev1dence at the flnal

_would have attached to that ev1dence, assumlng there was

such a pr1v1lege in the flrst 1nstance, has now been"

Hwalved so he - whether the pr1v1lege applled 1n the .

flrst 1nstance is now lrrelevant, because he has

ostens1bly used it and repeatedly stated to Your Honor

that he had thls ev1dence ‘-Thatvprlvllege no‘longer
ex1sts, ‘ |
ALJ'STERN. Okay 'Well 111 expect to see
that in‘your reply, because I know 1n hlS objectlons I
guess he ] gorng to 1nclude whatever objectlons he has.
So we ll see - ” | |
| | As I‘Said,vldmhnot:going‘to”makehany rulingsti_

' ARIZONA REPORTING SERVICE 'INC.QI"R (602) 274 9944
www az- reportlng com ':;_»ﬁfj S i Phoenlx, AZ



10
1éf
13
’,1€:
‘Riis;d'
Zléf'
17
18

19

20

21
22

23

24

25

 NO. 5-03539A-03-0000  3-4-2004 .
Do e e e e T 58

"on thiS’particular matter right now', I m g01ng to walt
and see what the ob]ectlons are, I m g01ng to walt and see_‘
5what the response 1s, and any reply by the D1v1s10n,; 'll

vmake a rullng We w1ll be gettlng much closer to. who

w1tnesses are g01ng to. be and what exhlblts are g01ng to

" be 'in a falrly short tlme,

dSo with that, if'there’s nothing further,bwev

can end this proceeding today, and I ll expect to see what"
,the,DiylSiOnls'situation,is‘by tomorrow, and then I'll

“look forWard to‘hearing from“thegrespondents.

‘Anythlng further°.

t'MR.1PALFAI I would just urge the court to

fkeep 1n mlnd the fact that many 1nvestors have 1nvested;f_yp_

1qu1te a large sum’ of money 1n thls case, and 1t 1s the

D1v131on K duty to protect those 1nvestors, and part off~

fthat protectlon 1n thls 1nstance requlres a qulck

‘adjudication of~thls matter.

'ALJ'STERN:_VOkay.
MR. GALBUT: »YourZHonor, I was going tofsay'd‘

nothing, but in'light of the comment, I would hope that g

‘Mr. Palfal would at least one . day brlng one 1nvestor here

“who s been hurt or prov1de Your Honor w1th the name” of one

of them, that would,be helpful,;so-lnstead,of»hls,speaklngodr

‘1n the abstractymaybe we could hayeysome particulars.

Nothing else, Your Honorf

' ARIZONA REPORTING SERVICE, INC. - (602) . 274-9944

ffwww.azfreporting.com SEHR 'ﬁy:»‘.rEhoen;x, Az _»f”‘“‘



10
11

12

14

| NO. 5-03539A-03-0000  3-4-2004
VALJ STERN:V,Mr. Roshka, énything? 
'MR; ROSHKA: No, sir, Ifﬁ»doﬁé;  f,{i7
'*f 'ALJ;sTERN;: M£.’Galbréith, e
: > MR.:GALBRAITH;A Me; too.

ALJ STERN: Thank you,_AThat,cohcludes‘thay‘s_

proéeedings.,~i want to séefthé”briefs,'théﬁ;we'li get

-‘going.A'Thank you.

“(The prehearing conference ¢oncluded*at

11;20-a.m.)

e i

’ i7x;
o
v‘éO"
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STATE OF ARIZONA

 COUNTY OF MARICOPA )

0. §-03539A-03-0000 SRS

)
) ss.
)

‘_I, CECELIA BROOKMAN Certlfled Court Reporter

7N¢. 50154 for the State of Arlzona,rdo hereby certlfy that
fthe fore901ng prlnted pages constltute_a full, true and'
laccurate transcrlpt of the proceedlngs had‘ih'thev
.foregplng matter,hall done to_the;best’of'my skill ahd

ability.

. WITNESS my hand this 9th day of March, 2004.
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CECELIA BROOKMAN, RPR
. Certified Court Reporter
Certlflcate No. 50154
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: ,Kansas Secunnes Act If the facts alleoed below are found to be true;.,}
S 1'admm1strat1ve adJud1cat10n, fatlure of the respondent to make a tlmely request for heanng, “orf

L ;'{_defa‘ﬂt Of the respondent, l_t_lﬁ_'i_h;C,JLYQ__.m of the Commlssmner to enter an. Order unposmo o

BEFORE THE SECURITIES COMMISSIONER JUN 02 2003

OF THE STATE OF KANSAS o

L — Kansas B S
‘ Secunﬂes Commnssroner o

_ Inthe matter of: i i

 CARLRTODD, R f:'"_“Docke'tNb'.v?'f'03E054
Respondent T

. AProceedln"PUISuanttoK S A 17 12663.. uah

| NOTICE OF INTENT TO INVOKE ADMINISTR.ATIVE SANCTIONS e
~ UNDER THEKANSAS SECURITIESACT .

The Secuntres Commssroner of Kansas ﬂnds that sufﬁcrent evrdence exrsts to provrde E

,cause under K. S A 17-1266a to mvoke admlmstratwe sanctlons agamst the reSpondent under the:"_"':-'

’ through e1ther"‘

% 'i S.anctmns upon the respondent Such sancuons may mclude znter alza a ﬁne up to $5 OOO per
" _v101at1011, and/or Permanent Cease and Des1st Order | e .
If the respondent W1shes to contest the facts alleged belowk or offer evrdence and"_'
| argument to rmttgate those facts then he must ﬁle a request for heanng w1th.1n 30 days of serv1ce :
of this notice. The request for heanncr must be in the manner and form prescnbed by K A R 81-. :
' '11 5 and it must be ﬁled with the Ofﬁce of the Secuntxes Commrssmner 618 S Kansas Avenue
;Topeka, Kansas 66603 ’I'he request for heanng must be venﬁed under oath by the respondent,
: -and 1f the respondent ChSputeS any of the facts alleged below he shall specrﬁcally deny those
facts or they wﬂl be deemed adrmtted by the respondent If the facts alleged are properlyg

d15puted a heanng ofﬁcer wrll be appomted and the rnatter will be set for heanno Ifno request ,



_ "for hearing is ﬁled within 30 days after service of this Notice, the Commissioner will issue a

 final Order without further proceedings.

ALLEGATIONS OF FACT

'5 1 ReSpondent Carl R T odd (“Todd”) is a Mrssoun re31dent whose address is 16704 Bradley i

0 Ave, Belton, MO 64012

o ‘Li_resrdent at hls Kansas home on or about March 15 2003 Todd presented an mvestmen' -'t

2. On March 20 2003 the Kansas Secuntres Comrmssroner s ofﬁce recerved an mqurry from a. o =

_ known Kansas resrdent The Kansas resrdent requested mformatron recardmg Southwestf' gt

- Income Manaoement Inc (“SIM”) and Carl Todd a representatrve of SIM.

3. The Kansas re51dent reported that Todd contacted hrm at the request of hrs relatrves Who had. - "

__preV1ously mvested in Todd’s mvestment program Todd met w1th the known Kansas »-

*-"*j:oppormmty, ﬂle Equlty Sales Program (“ESP”> pmported obea program. offred thr°u°h.?:

S SIM the compa_ny he Was representlng

4. ‘Documents supphed by Todd to the Kansas re51dent descnbed ESP as follows . The Eqmty R

7. Sales Program Slmpl}’ isa program in whlch an owner of re51dent1al property mortcaoes therr'i o

property. (resrdenual home or rental pr0perty) up to 80% at very low mterest start rates of e

1. 95 % t0 3. 5% and mvests that money ina Umversal Lease paymg up to 11%. The proﬁt of

) 5 % or more can be pald out monthl}'} Quarterly, a.nnually or held to accumulate tax deferred » e

5. The Universal Lease Pfo"fam (“ULP”) was descnbed by Todd as a federally coPYnghted R

mvestment program that mvolved gas and mmeral leases resorts auto manufactunng,_ b

restaura.nts rental car acrenc1es hotels trmeshares and mghtclubs :



' 'Lease Program is managed by Resort Holdmgs Internatlonal (“RHI ’) at 3222 Mshawakai?;:‘"

Ave,, South Bend, IN.

" The money from the. mvestor obtamed throu:,h the Equxty Sales Program would be mves‘ted: 2

S 1nto the Universal Lease Procrrarn w1th an mcome stream of 9% or more The Umversal L

Resort Holdmgs Internatronal is. a Nevada corporatmn The address for RHI is the same as ' 7 o

7 ,for the Ilhnors based corporatron Yucatan Resorts S A (“Yucatan ’) RHI is an authonzed__'_f-' :

representatlve of Yucatan Yucatan and 1ts pnnc1pal ofﬁcer Mlchael Kelley, have been o s |

. vsubJect to various adrmmstratrve orders T

Acnons taken agamst Yucatan mclude a Cease and De51st Order 1ssued by New Mex1cob :

Secunt1es D1vrs1on Order No 99 99 015 208 (CD), May 18, 1999 A Petmon for Order was

Eﬁled aoamst Yucatan by the State of Wrscousm Department of Fmanc1al Instltutrons

B Drvrsron of Secuntres Frle No S 00031 (EX) March 28 2001 The Oﬁ‘lce of the Attorne .
o General Secur1t1es D1v1$1on, for the State of South Ca.rolma ﬁled a Cease and Des1st Orde :
F,agamst Yucatan Case No 99040 .Tune 14 1999 The State of Pennsylvama, Secuntles:';,»’i.

’ .i-D1v151on has a current action agamst Yucatan 2002 10 33

On March 25 2003, The Kansas Secuntres Comm1351oners Office. sent a Letter of Inquny to 3

vrespondent Toddand to Southw_estlncome Management Inc.vby‘ certified mar_l request_mg T e

. details of the investment program.

10.

RHI and Todd responded to the Kansas -Securities Commrssroner through counsel
i RN
representmc RHI and Todd. RHI ack.nowledged that SIM and Todcl were authonzed agents' ER

: of RI—II and Yucatan,

1L

RHI was supphed cop1es of the Eqmty Sales Program offered by Todd RHI adV1sed that the _ |

ESP oﬂered by Todd was not a program authonzed by RHI Yucatan or SIM as a product

Gy



x sold under their program RHI sard they offered trmeshares in Mexrco in resorts held by‘

Yucatan RHI acknowledged that the program Todd offered was a secunty

‘ v12 RHI acknowledoed that Yucatan had been subject to regulatory act10n by other states for f

mvestment programs they had PfeVlOUSly Offered RHI stated that the programs Were 1o e

lonoer offered by RHI The only program authonzed for sale by Yucatan and its agents was :

the t1meshares in Mex1can resorts held by Yucatan

k 13 Based on the. mforrnatlon regardmg the Eqmty Sales Program offered by Todd, RHI advrsed I

that h1$ employment was terrmnated on May 13 2003

E '..14 Respondent Todd failed to mforrn the Kansas investor that the Equlty Sales Program was not

i an authorized product of SIM, RHI or Yucatan

_15 Respondent Todd is not regrstered as a broker-dealer or agent for the sale of secuntles ino

Kansas

R 15 The mvestment opportumty offered by respondent Todd Was not regrstered w1th the KanSas o

= Secunues Cornmtssmner

ALLEGATIONS OF LAW
_17 The inyestment opportunity offered to the investor is an investment -cont:raCt and is therefore
f a secunty as defined by K.S.A. 17-1252()).

18 ReSpondent s failure to inform the Kansas investor that the Equlty Sales Prograrn was not an :

#

, authonzed product of Yucatan Resorts S A, Resort Holdmgs Intematronal Inc or Southwestv’ _ <

Income Manaoement Inc., was an omission of matenal fact, mn connecnon wrth the oﬂ'cr of L

" the security in violation ofK.S.A. 17-1253,



19. ReSpondent T‘odd enkvv';aged} in bnéiness as d‘bfdker'-dealer' in Kansas ﬁdthout"regisﬁaﬁon in L

' v101at10n of K S A 17 1254(a)

3 ,20 Respondent Todd offered to sell um'eglstered secuntles 1n Kansas m v101at10n of K S A 17-:'._ :
1255 R | '

Entered at Topeka., Shawnee County, Kansas th.IS '7/ ~ day of June, 2003.-: o

DAVID R. BRANT
- Securities Commlssmner

. -State ofKansas e Lo




CERTIFICATE OF SERVICE

I hereby cemfy that on this 3 rol _day of &n? ' ) 20»03,“30Pi35. of the .

- “Notice of Intent to Invoke Administrative ninistrative Sanctions Under the Kansas Securities Act, Docket No.- - o '_
" 03E033 in the matter of Ronald D. Freund, Respondent, was malled by certlﬁed maxl retum CELe

o rece1pt requested addressed to the followmcr i
16704 Bradley Ave. .~ '. e
~~.Belton, MO. 64012.- =

- JA eMcCMey/:_d, -
egal Assistant .~ _
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BEFORE THE SECURITIES COMM!SSIONER - AUG D 7 2003 o
v OF THE STATE OF kANSAS B
PR ' Kansas Y E
- Inthc matter of T , RS Securmes Commlssu)ner e
CARLR.TODD, " Docket No. 035054 |

S | KSCH20034723 -
Respondcnt; e : L
o _Aprocecdmg purSuant to K. S. A 17-12661 5

STIPU[ATION FOR CONSENT ORDER e

Thxs proc:cdmg follows an mvest) aauon conductcd by the Ofﬁce of the Secunncs

b Commxsmoner of Kansas As a result of thxs mvcstxgancn on’ Junc 2, 2003 the R

o .Coxmmssmner lcﬂnecl a Nonce of Intcnt 10 Invoke Admm twc Sancnons Undcr thc e

e contams alleganon of fact and conclusmns of

ansas Sccuntx es ﬁt Thc attached Notxc

S law in 70 separate paragraphs These allecanons arc mcoxporated by rcfercnce- i o i L

Rcspondent Carl R. Todd vnshmg to obtam a dlsposmon of the abovc xefcrenccd

: '_mattcr thhout mvokmg hxs nght to a hearmg, has dctermmed not to contcst thc xssuancc :
vof the attached Consem Ordcr based on thc above rcfm".nced allccrauons S 2
- ms THEREFORE, STIPULATED AND AGREED by and between
s Respondent Carl R 'I‘odgz a.nd the staﬁ' of the Ofﬁcc of thc Kansas Secunucs . -
-Co.mm_is’sioncr that: | | A e
. ’1.‘ Thc attached Consent Ordcr may be xssucd by the Securmcs L o
- Comnnssxoner of Kansas wnhout furfhcr procecdmgs '

" 2.'_ The attachcd Consent Ordcr shall consntute nexthcr an adtmsstoh nora

demal that the alleganons servmg asa ba.sm for the Order are true ,



NO 0188 P 3/3

i

3. Rcspondcnt waives h:s n ght to any hcanng pnor 10 1ssuance of the
: attached Consent Order on thc basxs of the rcfcrenced allcgat:ons
o 4, ., Respondent Carl R Todd shall ﬁle an amdavxt stanng that he has ma.de no b ey

sales of the securmes rcferenccd m the Notxcc xn thc Sta.tc of Kansas - -ji.,

* Approved:

Carl R Todd Date

3»3

E “This mstrument was 51gned bcforc mc on thxs [ Z day of :)’—Le_(\;
- .2003, by Carl R Todd : Ll sl

'J(svcél). A‘ -

o ': M}' éﬁﬁomtm:nf ‘éi;pil,'es; 70 A0 - (55/

Ofﬁcc of the Secuntxcs Commxssxoner of Kansas R

| //Z/g e 7-\03, :

- Wiley B. & Datc .
Assocxa e Gcncral Counsel .



 county OF CASS)

| STATEOF MISSOﬂRIj :

1 Myname:sC,arIR. Todd. e
o 2. ThJs aﬂidavzt is provxded pursua.nt 1o the Sﬁpulation fbr Consent Order, In | |

e mattcr ofCarlR. Todd. Docket No. 03E054 beforc the Securrncs Commissionsr ofthe StaIc '
'ofKan.SaS S .. ~- G | _. | ‘ TR L )
| - '3, I havc not made any sales of the secunhes Sllb_]BCt to thc Noncc of Intent Sl

: mthlsa.ctlonmthe state ofKansas
FURTHEK A.FFIANT SAITH NAUGHT

CarlR_Todd L

s Subscn'bcd and swom to before me ﬂns 41:h day of August, 2003

' ‘Jotarv Public

My‘ConnansxonExpmes’-mv* R
7y qu s

, D:m?‘

o uamesow



BEFORE THE SECURITIES COMMISSIONER » AU 7 2003
OF THE STATE OF KANSAS o

|
b

Kansas

In the.matter of

,CARLR TODD, . DocketNo. 03E054 ©
KSC#2003-4723 = Eru

Respondent

,_,A proceed.mcr pursuant to K. S A 17 1266a

CONSENT ORDER

Whereas pursuant to the attached Stmulatlon for Consent Order it has beenv B & i

' stlpulated and agreed by and between Respondent Carl R Todd and the staff of the Ofﬁce " ,‘ o P

' Securlt'es Com'mssmnex TR

,of the Secuntres Commrss1oner of Kansas that th1s Order may be 1ssued wrthout further ‘,

e proceedmcs in thlS matter and

‘."«‘-

Whereas 1t has been ﬁrrther snpulated and agreed that by subscnbmv to the'i.,;

. _'Stmulatlon for Consent Order respondent ne1ther adrmts nor demes that the staff’f- % L

\alleoatrons are true' and

Whereas by the attached Strpulatron for Consent Order respondent has Warved‘

: hlS ncht to a heannc before the Commlsswner or hrs de51gnee wrth respect to the

: »1ssuance of thls Order and the alleoatlons set forth m the Stmulatlon for Consent Order

IT IS TI-IEREFORE ORDERED by the Cop:mlssmner that Respondent Carl R b.

_Todd and ‘his ofﬁcers agents servants employees and any person m concert or‘b_

k vpart1c1patton W1th hrm who receives- actual notlce of thls order shall 1mmed1ately CEASE B

AND DESIST from- (1) transactma busmess n the State of Kansas as a broker-dea.ler or

‘ aoent as deﬁned m KS A 17 1252, unless the persons encaoed n such busmess are N




.registered under the Kansas Secunnes Act or exernpt from reg15nat10n (7) offennc or

: sellmv any secunty in the State of Kansas unless the secunty 1s reg1stered under the :

o .Kansas Secunttes Act or exempt from reglstratlon and (3) enoagmg n any other acts or e

f

- "pIaCthCS wh1ch constltute vmlanons of the Kansas Securmes Act.

Thomas Clouc,h, D1stnct Du-eetor of the Natlonal Assoc1anon of Secunnes e -

, Dealers 120 West 120 Street Su1te 9oo Kansas Clty, Mtssoun 64105 1902 has been._'

- gl’v'en notlce of thls proceedmo g

IT IS SO ORDERED BY TI-IE COI\/[MISSIONER.

o Entered_a_t Topeka, Kansas, thlS 2% ‘-day' of =

- .Chns ./ '
,ActmvB Secunnes Comén// oner -
& :State of Kansas /. -

NOTICES . ' SO
@ Pursuant to K.S A. 17-1267(a), an mtentmnal vmlatmn of an Order s

issued under the Kansas Securities Act is a felony criminal offense.”

(2) This decision may constitute final agency action that is subject to judicial -~ S

~review. The agency officer to receive service of a petxtmn for judicial ‘
review on behalf of the Office of the Securities Commxsswner is David R.
-Brant, Securities Com):mssmner, at 618 South Kansas Avenue, Topeka, T

Kansas 66603







'BEFORE THE

 STATE OF WISCONSIN
DEPARTMENT OF FINANCIAL INSTITUTIONS
 DIVISION OF SECURITES
Inthe Matterof B ' ORDEROF PROHIBITION
YUCATANRESORTS, SA,deCV,  (CONSENT)
Respondent § : 'V _g ’ S Fﬂe No. 8700031(EX) .’

Based upon the attached Petition for Order and Walver and Consent to Order I ﬁnd that
this action 1is necessary and appropnate in the pubhc interest and for the protectlon of
.investors; : S

Therefore pursuant to sec 551 63 W1s Stats

IT IS ORDERED THAT

a. Yucata.n Resorts, S.A. de C. V its successors, afﬁhates controlhng persons ofﬁcers agents T O
servants, employees, and every entity and person directly or mdlrectly controlled or o
o orgamzed by or on its behalf, are prohibited from making or causing to be made to a.ny
- person or entity in Wisconsin any further offers or sales its securities unless and until such
* securities are registered under. Ch 55 1 Wxs Stats ,Or successor statute or otherwrse he
g ‘exemptedtherefrom R DR S

b.. 'Yucatan Resorts S Al de C V 1ts successors afﬁhates controlhng persons ofﬁcers agents .
- servants; employees, and every entity and person directly or indirectly controlled or hereaﬁer L
- organized by or on its behalf are proh1b1ted from vmlatmg sec 551.41, Wis. Stats or Sl
. successor statute ' . -

c. Yucatan Resorts,'S.A.' de C.V, its successors, affiliates, controlling persons, officers, agents, -
servants, employees, and every entity and person directly or indirectly controlled or hereafter .
organized by or on its behalf, are prohibited from employing an agent to represent themin = =
Wisconsin unless the agent is licensed under Ch. 551, Wis. Stats., or successor statute or ‘
excepted from the hcensmg requlrement '

.d. The admmtstrator upon a showmg of good cause, has deterrmned that it is not necessary
" under the circumstances that this order be grounds fér disqualification pursuant to sec. R
o 551.23(19), Wis. Stats or that any exemptlon prevxously c]almcd by Yucatan Resorts S A. de R
: ;CV bedemed o - : :

e The Surnmary Order of Prohxbmon and Revocanon 1ssued agatnst Yucatan Resorts SA de :
e CV on Apnl 2,2001 is hereby revoked Ehe . :

_ ACCO006748
| S-03538A03



- EXECUTED at Madison, Wisconsin, this 4 dayof_ (@uwedl 2003,

- eman

Patricia D. Struck
" Administrator :
- Division of Securities .. -

| i_NOTICE

- You are adv1sed that any wﬂful v1olat10n of an Order 1ssued by the Admxmstrator of the c
B Division of Secuntles of the State of Wisconsin Department of Financial Institutions under Ch.
. 551, Wis. Stats., isa cnmmal offense pumsha.ble under the provxsmns of sec. 551 58 f
"-'»Wls Stats : e S : -

. ACCO006749
-+ 8-03539A-03




. BEFORE THE ]
DIVISION OF SECURITIES

DEPARTMENT OF FINANCIAL INSTITUTIONS
'STATE OF WISCONSIN
| Inthe Matterof - PETITION FOR ORDER

" YUCATAN RESORTS, SA de c v and
_.MICHAEL E.KELLY,

Respondents " FileNo.S-00031(EX)

" “The staff of the Enforcement Unit, Registration & Enforcement Section, of the Division of

* Securities, Department of Financial Institutions, State of Wisconsin has conducted an

4 : Accordmg to marketxng matenals prov1ded to mvestors . the Program mvestors have three Vi

| investigation in tlns matter pursuant to sec. 551.56, W1s Stats and asa result thereof alleges as. 'f : o
follows: ; : LT o

1. 'Yucatan Resorts S.A, de C V. (“Yucatan SA”) isa busmess w1th last known business -

" addresses of Boulevard Kukulcan KM. 11.5, Cancun, Quintana Roo, Mexico 77500, and C1.
50 y Aquilino De La Guardta, EdlﬁClO Amencan Internatlonal Mezamne Panama Centro,
Panama : L i A o - .

| 2. Mtchael E. Kelly ("Kelly") isan mdlvxdual, who is the owner, operator and sole shareholder :
__of Yucatan SA, with a last known busmess address at that of Yucatan SA S

3 }Upon lnformatlon and behef dunng the penod of at least 2000 an agent of Yucatan SA, o
' offered and sold to at least one person in Wisconsin an interest in the Yucatan SA Umversal S

- Lease Program (“the Program”), in which the investor purchases, for a mm1mum of $5000 a, EREA
lease of a unit at Club Baccara Excluswe Vacatxon Resort L : , 3

“options concerning the operation of their unit, one of which is to “Hire a third party servicing e
‘agent to rent the vacation unit for you (the investor). This popular option will result in paying
_you the equivalent of 1 1% per year of the amount you paid for your Universal Lease.” and that
- “In fact, as a Leaseholder, you have the .option to redeem your Umversal Lease for the ﬁ111
purchase price or hrgher aﬁer two years : , ,

. 5. According to the “Umversal Lease Semcmg Agreement” (“the Agreement’) entered mto L
between the Wisconsin investor (“the Client”) in the Program and the servicing agent, World
~ Phantasy Tours, Inc. DBA Viajes MaJesty (“the Servicer”), signed on January 23, 2000 :

- Paragraphs l and 3 of the Agreernent states, in part, as follows ' , ,

“1 (b) The Semcer shall have full power and authorlty to do thmgs in connection w1th such PR
. servicing, administration and collection activities which it may deem necessary or desirable in -

order to maximize the Rental. ... Client shall furnish the Servicer with powers of attorney and
- other documents necessary or appropnate as required by the Servicer to enable the Semcer to.
- carry out its serwcmg and admmlstratlve dutles hereunder » ~ : ,

) (a) The Semcer guarantees rental of the vacauon umt at 80% of the Resorts pubhshed rack LA i
rates. ...Upon such satisfaction in full, the Servicer shall be entitled to a Servicing Fee of 40% =
of arnounts collected from the rental of the Vacatxon Unit or a rmmmum of $435 00 per year of .
-amounts collected from the rental of the Umt AR S : o T

ACCO06750 l
~S-03539A-03 ¢ :




e .»someone other than the investor.

“10.
1L

12

.+ 1999, for the sale of unregistered, non-exempt secunnes by unhcensed agents of mne-month.f. =
.;notes of Yucatan Investment ‘ : o S _ .

. of the South Carolina Securities Division on July 26, 1999, for the sale of unregistered, non- -
‘ : »»5v1olatlon of the anti- fraud provision of the South Carohna secunnes law
14.

15.
. . part, to Tepay 1nvestment in nine-month notes sold of Yucatan Investment

16. i
- Program to a person in Wisconsin, as described above, Yucatan SA, failed to inform the person -~~~

The Yucatan SA investments as described above are ‘invesunent.mntract securities as thatterm S
_is defined by DFI-Sec 1.02(6)(a), Wis Adm. Code and are therefore secuntles pursuant to sec. SIS
551.02(13)(a), Wis. Stats, | | Al

.represent them in Wlsconsm

Upon information and belief, the investment in the Prograrn Was an investment in a common | St
enterprise with the expectation of profit to be denved through the essentxal managenal efforts of e

- -The investment contract securities of Yucatan SA have never been reglstered for offer and
sale in Wisconsin pursuant to Ch. 551, Wis. Stats. . :

Yucatan has wolated sec. 55 1 21(1), Wis. Stats by offermg and selhng unregrstered _’ : L

.._secuntres in Wlsconsm

At no time has the Yucatan agent been hcensed asa secuntles agent to sell the securities of T A
Yucatan SA pursuant to Ch. 551,"Wis. Stats. i P A

Yucatan has violated sec. 551. 31(2), Wis. Stats by employlng an unhcensed agent to B R

Upon information and behef Yucatan Investment Corporatton (“Yucatan Investment”) was o
the subject of an administrative order of the New Mexico Securities Division on May 18,

Upon 1nformat10n and behef Yucatan Investment was the subject of an admmlstratrve order o

exempt securities by unlicensed agents of nine-month notes of Yucatan Investrnent, and noo

Upon xnformatlon and behef, Yucatan Investment isa busmess entrty related to Yucatan SA 5 o
and is also owned and operated by Kelly. - L . AR

Upon mformatron and behef money mvested in the Program of Yucatan SA was used, in ‘

Upon information and behef during the offers and sales of the securmes of Yucatan SA in the T I

. in Wisconsin of the administrative order issued by the South Carolina Division of Securities

17,

against Yucatan Investment and of the misuse of the money 1nvested by the person

By engaging in the conduct as descnbed above, Yucatan SA, in connecnon w1th the offer and ‘ :

‘sale of a secunty to a person in Wisconsin, as set forth above, omitted to state material facts .

necessary in order to make the statements made, in the light of the circumstances under which - (s

:‘. : they were made, not mxsleadmg, in violation of sec. 551 41(2) WIS Stats

18. e
N -Summary Orders of Prohlbmon and Revocation that were 1ssued agamst the Respondents om L
April 2, 2001. , ¥ o SRR

This Petmon and the attached Orders are meant to replace the Petition of Order and the

Therefore the staff of the Bureau of Regtstratlon and Enforcernent petmons the Adrmmstrator of 1.0 ey
the D1v151on of Securities for the issuance of the attached Order pursuant to Ch 551 Wis. Stats T

ACC006751
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o '-"_1ssuance of the Order :

BEFORE THE - -
DIVISION OF SECURITIES .
DEPARTMENT OF FINANCIAL INSTITUTIONS
‘ STATE OF WISCONSIN o

CIntheMatterof - f jv,  WAIVERAND. CONSENTTO
| e CORDER B

e ’YUCATAN RESORTS s A deCV,

The understgned Respondent, nelther adxmttmg nor denymg the allegations rcdntamednln SR

the staffs Petition for Order, and having decided not to contest the issuance of the attached -

| - Order, hereby waives its nght to hearmg W1th respect to tlns matter and hereby consents to the: o

, The undersxgned Respondent understands that the Order is eﬂ‘ectrve when sxgned by thef'f_ -
Administrator of the Division of Securities and thax a wz]ltul vmlauon of an Order 81gned by the e

Admmxstrator isa cnrmnal oﬂ'ense L

EXECUTEDtIns /, dayofﬁ?.»@/"cf-/ 2003 o

. YUCATAN RESORTS, .. DE v

‘State‘of Sy ,\'eSEP‘c\ ).

_._}County of I:No\ﬁﬂﬂ)

: Subscribed before me thts

o (2 dayof~ .mnch_\-\ R i "50'0‘3 S
‘_Notyy‘?ubhc

'VMycommlssmnexpu'es 23 J\.LNE 03." ;

-

T AATIRR

(Typena.meandnﬂe) ‘—cﬁa\ flepl‘tse_l\

ACC006753 |
: S 03539A-03







o Respondents based on allegauons that Respondents

| SE2208328/SGC

: STATE OF I\HNNESOTA o
COMIVIISSIONER OF COMMERCE

Inthe Matter of Resort Holdmgs Internatronal Inc CONSENT .CEASEAND ‘

“Resort Holdings Internahonal SA. S -~ DESIST ORDER
| andTerryC Denny T e e e S

8 Commtsswner of Commerce Glenn WllSOD. (heremaner “Commlssmner’ ) has determmed e k
'asfollows AR A' | e oy
1. The Commssmner has adwsed counsel for Resort Holdmos Internatronal Inc

| Resort Holdmos Internatlonal S A and Terry C. Denny (heremafter “Respondents”) that hei is |

' prepared to com.mence formal action pursuant to an Stat. § 45 027 subd 5 (2002) agamst T - R

i a) f ﬁfOffered or sold unreg15tered secuntles in the form of mvestment contracts i o

: m vacation property management programs assocrated w1th leases m f A
e 'f"-a‘wolanon of Minn. Stat. Chap. 80A (2002) or L
| i b) oﬁered or sold subd1v1ded land w1thout reglstratton under an Stat.
s __‘Chap 83 (2002)and e |
’ e) B with reSpect to Terry C Denny, ﬁ'ered or sold secuntres or subd1v1ded
 land w1thout licensure under an Stat § 80A 04 or an Stat Chap 82 |
| g (2002), as applicable. . =
2. Respondents acknowledcre that they have been adv15ed of thetr nahts to a hearmg - -
in this matter, to present argument to the Comrmsswner ind to appeal from any adverse - '
determmatlon after a heanng, and Respondents hereby expressly walve those nghts »
ARespondents further acknowledoe that they have been represented by lecal counsel throu,,hout o
these proceedmgs or have been adwsed of theu' nbht to be represented by legal counsel Wthh

.nght they hereby waive.

1516224



3. Respondents have aoreed to mformal dlS]LSltlon of thrs matter Wrthout a
hearing as provrded under an Stat. § 14.59 (7002) and an R. 1400 5900 (2001)

“and further agreed to entry of thls Order Wrthout admlttmo or denymg the alleoatrons o o

e - specrﬁed mparagraph 1 above.

A4 The followmg Order is m the pubhc mterest o
NOW THEREFORE IT IS HEREBY ORDERED that pursuant to an_

= Stat § 45. 027 subd. 5 (2002) Respondents shall cease and desrst from oﬂermg or selhnor ) -

in the state of anesota the above-descnbed or any other securities and/or subd1v1ded

vland until comphance w1th an Stat. Chaps 8OA or 82 and 83 (2002) as apphcable

with respect to any future transactron, have been achreved and that nothmg in this Order' e

| - shall be construed to serve as a basrs for denymg reglstratron under erther of the

aforementroned apphcable statutes. ,
This Order shall be effecuve upon sronature on behalf of the Comrmssroner

) ': 'f Dated 2/// 1/0)

S :”Gtenn.Wﬂson ,
- Commissigner =

By:

- PKTRICK L. NELSON
.Deputy Commissioner -
~Market Assurance

85 Seventh Place East, Suite 500

gSaint Paul, Minnesota 55101
~ Telephone: (651)296-4051 - .




: CONSENT'TO ENTR_Y OF ORDER

’Ihe under31 gned, actmo on behalf of Resort Holdmcrs Internatlonal Inc and Resort ,
Holdlnos Intematlonal S.A. (collectively “RHI”), states that he has read the foreoomo Consent
Order; that he knows and fully understands its contents and effect; that heis authonzed to ot
T execute this Consent to Entry of Order on behalf of RHI, that he has been advised of RHI’s nght

| V'to a hearing; that RHI has been represented by legal counsel in this matter or that he has been
. _adwsed of RHI s n,,ht to be represented by legal counsel and that he has wmved this nz,ht and
k ‘that he consents, without adnnttmo or denymg the allegations specified i in the Consent Cease and v
Des1st Order, to entry of the foreaomcr Order by the Comrmssmner of Comrnerce Itis further L
_expressly understood that the foregoing Order consntutes the entire settlement ag;eemen e
= _‘between the parties hereto there bemo no other promlses or agreements e1ther eXpress or ;.'? e _

J.mphed

L ‘RESORT HOLD]NGS INTERNATION‘ INc
- and RESORT HOLDINGS SA
w2

MICHAELE. KELLY

- Its; President /

srAInoF' % s
COUNTY OF L/))/:\IMW "

~This instrument was aclcnowledoed before tne ony 24[:3 {LAALY L/QM? (date) by Mlchael E. Keﬂy as Pre51dent of - -
Resort Holdings lnternatlonal Inc and Resort Holdmgs Int attonal S.A. o n_v (e

. (Signk Mf/ure of notarylofﬁjr)' : :

~ Title (and Rahk)
My commission Expires: 11/9\74)7
?‘g/ﬁfucck [M,»LZ—//;,L:!‘ eL.»:Gt :

(stamp) ;

EEY o : k R
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| In the Matter of:

. ( ) The Admmrstratorm h15 dlscretlon

STATE OF OKLAHOMA
~ DEPARTMENT OF SECURITIES ,
- THE FIRST NATIONAL CENTER, SUITE 860
s 120 NORTH ROBINSON L
OKLA.HOMA CITY OKLAHOMA 73102

Yucatan Resorts, Southwest Income_'
" Management and Larry Mack

Respondents Ll ODS",Fﬂe No.' 02-030;_‘-

ORDER INITIATING INVESTIGATIO‘T

It has come to the attention of the Admrmstrator of the Oklahoma Department of

- Securities (Department) that the referenced Respondents may be involved in the offer or sale of .- - *
securities in the state of Oklahoma. The information concerning the alleged activities of the .~ ©* -
. referenced Respondents indicates that such persons or entities may have violated certain sections .~~~
' ‘ﬁj»."-of the Oklahoma Securities Act (Act), Okla. Stat. tit.-71, §§ 1-413, 501, 701-703 (1991 and .
.- Supp. 2000), and/or the Rules of the Oklahoma Secuntres Comm1551on and the Admunstrator of
B fthe Department ofSecuntxes (Rules) SR T L : TR

Sect10n 405 of the Secuntres Act provrdes in part

e .. may make such pubhc or pnvate mvesttganons wnlnn or outside of thrs e

& state as he deems necessary to,determine whether any person has violated or is

about to violate any provision of this Act or any rule or order hereunder, or to aid -

L -_m the enforcement of this act or in the prescnbmg of rules and forms hereunder o

Sh (2) } may reqmre or permit any person to ﬁle a statement in wntmg, under oath‘ -
. or otherwise as the Administrator determiges, as to all the facts and crrcumstances
concerning the matter to be mvesngated and - : o

'(b)'k | For the putpose of any mvestrgatron or proceedmg under this act, ‘the o

5 Administratar, or his or her designee, may administer oaths and affirmations, subpoena - i

- witnesses, compel their attendance, take evidence, and require the production of any

‘books, papers, correspondence, memoranda, agreements oor other documents or records IR

: deemed relevant or matenal to the mqulry[ ]




@EAL T \AJ?/CWCO/’IZ-TM\

Based upon the informanon received and in light of the provisions of the Securities Act’. R ,
the Administrator has determined it to be in the pubhc interest to conduct an mvestxgatlon mto R
* - the activities of the referenced Respondents ' S - -

‘ ITIS THIEREF ORE ORDERED that an mvesuvanon be commenced by the Department o

- into the activities of the referenced Respondents or associated or affiliated entities or mdlvrduals, : _

. to determine whether such persons have violated or are continuing to violate any provision of the. * -~ *

- -Securities Act or the Rules. Such mvestrgahon shall be conducted pursuant to Section 405 of the R
. Securities Act. P : _ v _ Lo

If the Administrator determines that violations of the Securities Act andlor Rules have
- occurred, the Administrator may pursue any of the courses of action set forth in the Actoras .. °

- otherwise authorized by law. If, however, the facts indicate that no correctrve acnon by the,
Adrmmstrator is Wan'anted the investigation will be closed. : : L

11I1ess my Hand and the Official Seal of the Oklahoma Depart.ment of Secuntles ﬂllS

o’?O*”“‘ day ofAucrust 2001

.- -IRVING X_FAUGHT, AQOMINISY RATORa@F 'H—IE
- OKLAHOMA DEPARTMENT OF SECURITIES







John PBurke A

© -Commissioner . =~

**.***,**'***,*,*#**.*,****}k-*,**.**;‘

STATE OF CONNECTICUT
DEPARTMENT OF BANKING |
iy 260 CONSTITUTION PLAZA - HARTFORD, CT 06103 l8OO

- ORDER TO CEASE AND DESIST

"IN THE MATTER OF L NOTICE OF INTENT TO FINE
’ AYUCATAN INVESTMENT CORP * L AND”" S
e NOTICE OF RIGHT TO HEARING
(“Respondent”) o oS
- - X DOCKET NO CF zooo 6133 s e
‘***********#************** : ¢

I PRELIMINARY STATEMEN X

1 The Bankmg Comrmsswner (the “Comrrussxoner") is charged wnth t e adrrumstratxon o

:_'_Chapter 672a of the ConnectIcut General Statutes the Connectxcut Umfon'n SecurItIes Act (the

S :'and the regulanons promulgated thereunder (Sectxons 36b—31-2 to 36b-31-33 mcluswe of the »

' 'Regulatlons of Connecucut State Agencxes) (the “RegulatIons") i

e : L : T L T

-2 Pursuant to SectIon 36b-26(a) of the Act the Commxssxoner, through the Securmes and ‘
- B usmess IITVeStments DlVlSlOﬂ (the “DIVISIOII") of the Departrnent of Bankmg, has conducted an ” S
i InvestxgatIOn mto the actvatIes of Respondent to determme If It has vnolated is vxolatmg, or is abo‘ut to i
f ’v1olate provlSIons Of the Act or Regulanons Sectxon -36b 26(a) Of the Act prowdes in pertment pa& :

The comrmssmner in hIs dxscretlon may, subJect to the provmons of
~ 'the Freedom of Information Act. .. (1) Make such public or private .
- investigations within or cutside of this state as he deems necessary. to o
~determine whether any person has violated or is about to violate any
' provision of sectIons 36b—2 to 36b-33 mclustve or any regulatlon or
S ‘Aorder thereunder S s : "

TEL: (860) 240-8299
" FAX: (860)-240-8178" - R
An Equal Opportunity Emplover -7




3. As a result of the investigation by the Division, the Commissioner has authority to issue a cease

‘and d;si.st order against R:sponde:nt pursuant to Sécﬁic_ﬁn 36b-27(a) of the Act, as _ainended by Rix_b-li_c Act;, i B

V,H_;99-_38,,Wl}'i.ch pfqﬁdes’,,ifi pcr_tim:nt pax"t:v ;

- Whenever it appears to the commissioner after an investigation thatany - =
- person or persons have violated, are violating or are'about to violate any - e
~of the provisions of sections 36b-2 to 36b-33, inclusive .. . or thatthe .. -
. further sale or offer to sell securities would constitute a violation of said .~~~ - -
sections . . . the commissioner may in his discretion order the personor. .. -
" persons to cease and desist from the violations of the provisions of said = - B}
sections . . . or from the further sale or offer to sell securities constituting .= -
“or which wQUld constitute a violation of the provisions of said sections
- «+. After such an order is issued, the person or persons named therein - :
‘may, within fourteen days after receipt of the order, file a written request S
 forahearing. Said hearing shall be held in accordance with the
_provisions of chapter 54.  © o0t

4. Asaresult of the investigation conducted by the Division, the Commissioner has the éuthoﬁty' i

L ~_.‘to imposeia ﬁn'e:bn Re;{pondcnt pursuant to Séctiqn 3_6b—'27:(d) c_)f the _.A‘ct',‘zlvs‘ é-mended' byPubhc Act B

- 9938 which provides, in pertinent part:

(1) Whenever the commissioner finds as the result of an investigation” o
- that any person or persons have violated any of the provisionsof i "
- sections 36b-2 to 36b-33, inclusive, . . . the commissioner maysenda.’ © o0
" notice to such person or persens by registered mail, return receipt - L
“tequested. Any such notice shall include: (A) A reference to the title,
chapter, regulation, rule or order alleged to have been violated; (B) a
- short and plain statement of the matter asserted or charged; (C) the
-maximum fine that may be imposed for such violation; and (D)-the time
and place for the hearing. Such hearing shall be fixed for a date not

~  earlier than fourteen days after the notice is mailed.

. +(2) The commissioner shall hold a hearing upon the charges made .
“unless such person or persons fail to appear at the hearing. Said hearing
~-shall be held in accordance with the provisions of chapter 54. After the . -

 hearing if the commissioner finds that the person or persons have ‘
violated any of the provisions of sections 36b-2 to 36b-33, inclusive . . . o
_the commissioner may, in his discretion and in addition toany other. . ...
~ remedy authorized by said sections, order that a fine not exceeding ten -
. thousand dollars per violation be imposed upon such person or persons.
- If such person or persons fail to appear at the hearing, the commissioner
-~ may, as the facts require, order that a fine not exceeding ten thousand S
- dollars per violation be imposed upon such person or persons. The . ..
commissioner shall send a copy of any order issued pursuant to this *
. -subsection by registered mail, return receipt requested, to any person or- s
- persons named in such order.. i P “ SR



S 36b 21 of the Act as amended by Pubhc Act 99-38 nor were they covered secunt1es

II RESPONDENT
- 5 Respondent is a corporatlon w1th its pnncxpal place of busmess at 7lI South Mlchtgan Street A

: j,"LaPaz Indlana 46337

III STATEMENT OF F ACTS
. 6 . From‘ at least August 1998 to the present, Respondent was the 1ssuer of securmes in the form of ": :
V‘prorru‘.ssory notes (the “Yucatan Notes") - Wl | W ‘
7. From at least August 1998 to the present Respondent employed.at least one agent who on g i
gbehalf of Respondent, offered and sold the Yucatan N otes to at least two Connectrcut customers.’ At no’. : :
) ‘: trrne was such agent regxstered m Connecttcut under the Act asan agent.of Respondent o S

8 The Yucatan N otes offered and sold by Respondent through ltS agent were never regxstered in

‘ -_Connectrcut under Sectlon 36b 16 of the Act nor were they exempt from regtstratron under Sectxon '- L

IV STATUTORY BASES F OR ORDER TO CEASE AND DESIST AND
L _; ORDER IMPOSING FINE AGAINST RESPONDENT :

a Vlolatron of Sectlon 36b-6(b) of the Act —Emgloyrnent of -
S an Unregxstered Apgent by an Issue R

9’ Paragraphs l through 8 mclusxve are mcorporated and made a part hereof as 1f more fully set
: forth herem | S e 4
| 10 Respondent employed at least one unregtstered agent who offered and sold the Yucatan NOtes |
: 'to at least two Connecttcut customers as more fully descrtbed in paragraph 7,in vxolatlon of Sectron |
.h:
‘36b-6(b) of the Act whtch consntutes a basxs for an order to cease and desxst to be 1ssued agamst
; Respondent under Sectron 36b-27(a) of the Act as arnended and for the xmposmon of a ﬁne agamst

o ".."Respondent under Sectton 36b-27(d) of the Act as amended ’» '




b. Vtolatton of Sectron 36b-16 of the Act — SaIe of Unrecustered Securmes by an Issuer =

11 Paragraphs 1 through 10 mclusrve are mcorporated and made a part hereof as xf more fully set o

5 ::“:}ferth herem

12 Respondent offered and sold the Yucatan Notes to at .lieast two Connectrcut cust‘omcrs as mo.re‘;v' '

fuIIy descrtbed In Paragraph 7, whrch notes were not regrstered in. Connecttcut under the Act as more. s
e fully des cnbed in paragraph 8 The offer and sale of such securmes absent regrstratron was in vxolatxon :

B e of Sectlon 36b 16 of the Act Wthh constrtutes a basrs for an order to cease and desnst to be 1ssued

B agamst Respondent under Sectxon 36b—27(a) of the Act as amended, and for the xmposmon of a ﬁne S ki_ s .

;”agamst Respondent under Sectron 36b-27(d) of the Act, as amended

V ORDER TO. CEASE AND DESIST AND NOTICE OF RIGHT TO HEARING
| AS A RESULT OF THE INVESTIGATION BY THE DIVISION THE COMMISSIONER ; B

i FINDS that thh respect to the actxvxty descnbed herem Yucatan Investment Corp has VIOIaICd

;:'Sectrons 36b—6(b) and 36b 16 of the Act
’ THE COMMISSIONER FURTHER F INDS that the xssuance of thrs Order 1s necessary or
iappropnate n the publrc mterest or for the protectron of mvestors and consrstent w1th the purposes faxrly S
: H.Almtended by the pohcres and provxsxons of the Act. v’ | | | ' | ' | “ A
THE COMMISSIONER THEREF ORE ORDERS that Yucatan Investment Corp CEASE AND L 'i
DESIST from dxrectly or mdxrectly vxolatmg the provrsrons of the Act, mcludrng without hmxtatlon e e

‘ ‘b( 1) employmg unreglstered agents and (2) offenng and sellmg unreglstered securxtxes

THE COMMISSIONER FURTHER ORDERS tha’t pursuant to Sectron 36b-27(a) of the Act as ;. . :

i :,amended Respondent wxll be afforded an Opportunlty for a heanng on the allegatrons set forth above
A heanng w1ll be granted to Respondent if. a wrrtten request for a hearmg is recexved by the
s Department of Bankmg, Legal Dmsxon 260 Constxtutlon Plaza Hartford Connecttcut 06103 1800

. within fourteen (14) days folIowmg its recexpt of this Order The encIosed Appearance and Request for .




s 'AfBankmg, 260 Constrtutron Plaza Hartford Connectxcut

Hearmg Porm must be completed and marled to the above address If you wxll not be represented by an - “

1 attorney at the hearmg, please complete the Appearance and Request for Heanng Form as pro se ” If a i

f hearmg is requested the hearxng wrll be held on December 27 2000 at lO am;, at the Department of

The heanng will be held in accordance wrth the provxstons of Chapter 54 of the Oonnectrcut
. General Statutes. At such hearmg, Respondent wxll have the rlght to appear and. present evrdence o
’rebuttal evrdence and argurnent on all i issues of fact and law to be consrdered by the Comrrussroner
‘_Once ”a written request fora hearmg is recexved the Commrssroner shaIl 1ssue a notrce of heanng at least i
£ fourteen (14) days pnor toa heanng in accordance wrth Sectton\4-177 of the Connectlcut General
. Statutes and Sectton 36 I- 17(c) of the Regulatrons of Connectxcut State Agencres . |

Thns Order shaIl remam in effect and become permanent xf Respondent does not request a heanng

' -r_~_t‘w1thm the prescrrbed trme penod

VI NOTICE OF INTENT TO FINE RESPONDENT AND NOTICE OF HEARINGa o
WHEREAS the Commxssroner ﬁnds as a resuIt of an mvestlgatton by the Drvrsxon that
e Respondent has vrolated Secttons 36b 6(b) and 36b-16 of the Act |
S WHEREAS the Comrmssroner belxeves that the 1mposrt10n of a ﬁne Lpon Respondent would be i
in the pubhc interest and consxstent wrth the purposes faxrly mtended by the pohcy and provrsrons of the v
Act; | | |
AND WHEREAS notrce is hereby grven to Respondent that the Cornrmssroner 1ntends to 1mpose e
-a fine not to exceed Ten Thousand DoI!ars ($ lO OOO) per v1oIat10n or a maxrrnurn ﬁne of Twenty
: ”Thousand Dollars ($20 OOO) , | : . . L | )
NOW THEREF ORE a hearmg w1ll be held m accordance wrth Sectton 36b 27(d)(2) of the Act i: e L

as amended and Chapter 54 of the Connectxcut General Statutes |




- : 260 Constltutlon Plaza Hanford Connecttcut

"~ The heanng wxll be held on December 27, 2000 at 10 a.m., at the Department of Bankmg, - g

At the hearxng, Respondent wxll have the nght to appear and present evxdence rebuttal evxdence r

3 __-and argument on all xssues of fact and law relatmg to the allegattons stated herem If Respondent faxls to‘f;» T

S 'appear at such hearmg the Comnussxoner may order that the maxxmurn ﬁne be lmposed upon " e

s : .‘Respondent

P. B/ﬁrke

A;Dat‘ed at B rtfotd, Cennectieut‘ - /]//P'( king Cormmssmner R
. this 77 G % ay of November 2000. : e :
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PRl bt i S e e e o e
Fmam : "

| ".IN:THE"MATTER:OF:' .

" STATE OF NEW MEXICO
'SECURITIES DIVISION =~
 T25ST.MICHAEL'SDRIVE =
 SANTAFE,NEW MEXICO 87505 =

Yucatan Investment Corporatton '

good reason to beheve a.nd therefore alleges the followmg
: daddress was 711 S Mrchrgan Street, P. O Box 312, Lapaz Indtana 46537 is a .

S Respondents i

" hereto, the charrman corporate executrve ofﬁcer and d1rector of Respondent

VYUCATAN , o BECR :
[Respondent Gary Van Waeyenberghe (“WAEYENBERGHE”), whose last known

)
)
2 )
"Michael E. Kelly, = e )
~Gary Van Waeyenberghe = SR L e :
- American Financial Group, LLC =) -~ -
Angelo E. Garcia, Sr., and L Y T
‘ VThomas Straub . )
| )
)

ORDER TO CEASE AND DESIST AND .
NOTICE OF INTENT TO IMPOSE SANCTIONS

The Aetmg D1rector of the Secunttes Dmsron (the “Duector ) after mvestrgatton has

Respondent Yucatan Investment Corporatton (“YUCATAN ’) 'whose last known

relevant hereto, domg busrness in New Mexrco »

- Respondent Mlchael E Kelly (“KELLY”) whose last known address was 71 l S
Michigan Street, P. O Box 3 12 Lapaz Indiana 46537 was at all times relevant

A

address was 711 S Mrchxgan Street P O Box 3 12, Lapaz, Indrana 46537 was at’

all nmes relevant hereto the d1rector of the North Amencan mvestment ofﬁce of

Respondent YUCATAN .

e
Lol
e
A
"
S

'ffif ORDERNO 99- 99 015 208 (cn)

eorporatlon orgamzed under the laws of the State of Indrana, and was at all trmes " |




St s, Ll

o mem s e e e L DLl i v e :

o .YUCATAN offered for sale and/or sold certam “Hrgh Interest 9 Month
‘_,_“Commercral Promrssory Notes” (the “NOTES”), 1ssued or to be 1ssued by

. Respondent YUCATAN to vanous New Mex1co resrdents .

Respondent Amencan F mancxal Group, LLC (“AF G”) whose last known address B
_ _: ~was 133 Eubank Blvcl NE Albuquerque New Mexrco 87123 xs a Ltrmted
- Liability Company orgamzed under the laws of New Mex1co and was at all trmes
“._I;“"‘:i:relevant hereto domg busmess in New Mexmo . ' “ S .
o vRespondent Angelo Garcra (“GARCIA”) whose last known address was 133 iy
: Eubank Blvd NE, Albuquerque New Mexrco 87123 was at all tlmes relevant‘ | |
hereto an orgamzer equxty owner and prmcrpal of Respondent AF G
Respondent Thomas Straub (“STRAUB”) whose last known address was 133
iEubank Blvd NE, Albuquerque New Mexrco 87123 was at all times relevant :
;,’ .hereto an employee of Respondents AF G and GARCIA , gy
From January 1, 1998 through May 10, 1999 1nclusrve Respondents AFG |
GARCIA and STRAUB actlng through and/or on behalf of Respondent :

= A-'t'The NOTES are secuntres” as that term 1s deﬁned by Sectxon 5 8- 13B—2(X) of the
" ;_INew Mex1co Secuntres Act of 1986 (the “Act”) and are therefore sub_] ect to the
provrsrons of the Act. . 5 e | k v - |
The NOTES were not regrstered under the provxslons of the Act; and no ° ‘
e*cemptron from reglstratlon was clauned or avallable in the offer and/or sale of

- the NOTES Therefore, the offer to sell and/or the sale of the NOTES, as set forth

in Paragraph 7 above were in vrolatron of Sectlon 58- 13B-20 of the Act

10, o : In effectrng the offer for sale and/or the sale of the NOTES as set forth above :
| | _Respondents AF G, GARCIA and STRAUB were actmg through and/or on behalf

k of Respondent YUCATAN as “sales representatrves as that term 1s deﬁned in

‘Sect1on 58- l3B 2(V) of the Act.




‘ l.l. a Respondents AF G GARCIA and STRAUB were not hcensed as sales :

representauves under the prov1srons of the Act nor were they exempt from such "

reglstranon and thus v1olated Sectlons 58 13B 3 and 5 8 13B 20 of the Act.

1 3'; _ Purchasers of securmes soId by the Respondents are entltled to nottﬁcatron of then'".l

nghts under the Act, and that such secuntres sales may be rescmded by the Dl

i purchasers at thetr elect1on and that Respondents must offer to repurchase the

2 secunty for cash equal to the consxderatlon patd plus mterest at the legal rate of

-as provrded by Sectlons 58 13B-40 and 58 13B-42 of the Act

| 14 Entry of tlus Order is in the pubhc mterest appropnate for the protectxon of

1nvestors and consrstent W1th the purposes fatrIy mtended by the pohcy and o I

prov1srons of the Act.

IT IS THEREFORE ORDERED THAT. ,

| ~l_5 . Respondents shall cease and desxst offenng to sell or selhng the NOTES or any R os

' other secuntxes of any kmd in Newg\/lexrco w1thout ﬁrst complymg w1th all

prov1srons of the Act.

' 16 E Respondents shall w1th_m ﬁfteen (15) days of recelpt of thlS Order provrde the

Dlrector wrth a hst of all persons in the State of New Mex1co who were offered

and/or sold the NOTES or other secunttes of any type from Respondents The hst

shall consrst of the ﬁrll narne address socral secunty number telephone number

12 From January 1, 1998 through May 10, 1999, inclusive, Respondents YUCATAN, !
. 'KELLY'and' WAEYENBERGHE act'ing as principals a.nd/or agents of Respondent.'.

e i e

hcensure and therefore the1r acts in the offenng for sale and/or sell1n<7 the NOTES:":

- asset forth m Paragraph 7 above constrtute v1olat10ns of SCCtIOI‘l 58 13B 3 of the s

YUCATAN offered for sale and/or sold through Respondents AFG, GARCIA and‘ 1

STRAUB secunttes which were netther reglstered under the Act nor exempt frorn 1

tlus state from the date of payment untrl the date of rescrssron plus attorney s fees o 5




Mg o

L date‘solicited type of security purchased, name of solicitlng agent, and total'” i I

.y mvestrnent for each person !

- be sent certrﬁed marl return recerpt requested advxsmg that a heanng wrll be i

L - granted on thrs Order upon wntten request trmely filed with the D1rector and m i

: tl'urty (30) days from the entry of such F inal Order provrde the Duector with
k Recerpt for Certified Mall PSF orm 3800. No later than thirty-five (35) days after

B -:roffer In the absence of a reply from a purchaser Respondents may submit

' adequate proof that the purchaser recewed the rescission offer and that thu’ty A3 O)

.v default of such request that this Order, and the proposed Order 1mmedlately
- _:followmg, shall become Final. Respondents request for such hearmg must be i
»recetved by the Dlrector within ﬁfteen (l 5) days after Respondents recelpt of thlS
"Order : ’, : : L
FURTHER, THE DIRECTOR PROPOSES TO ORDER THAT:
. 17., ~In the event that the Director enters a F 1nal Order including a conclusxon of law A
o that the Respondents have v1olated one or more of the Sectrons and Subsecnons of
. the Act enumerated in Sectron 58 13B-40(A) of thc Act or one or more of the |
Gl ‘.;:--V’rules promulgated under such Sectlons and Subsectlons then the Respondents 1
- shall w1th1n ﬁfteen (l 5) days of recelpt of a copy of such Fmal Order notrfy all
o g .,_purchasers of thexr rights as outhned in Paragraph 13 of this. Order. Pnor to B : I

¥ ‘noufylng the purchasers the Respondents shall submrt to the Drrector the wntten b’"'?;

_notrce that Respondents, mtend to glve to purchasers Respondents shall w1th1n '

= docurnentanon showmg that the PurChasers have been not1ﬁed of the1r rightof - |

- rescrssmn Such documentatron may be in the form of a U.S. Postal Servrce

each purchaser has acknowledged receipt of the rescission offer, Respondents-

. shall proyide the Director with a copy of each purchaser’s reply to the rescission |-

T days have elapsed smce recelpt thereof o

’ : '_‘Pursuant to Sectton 58-13B-53 of the Act, NOUCC of Opportumty for Heanng wrll




SRR

18. Pursuant to Sectxon 5 8 13B 37 of the Act further or alternatwe penaltxes be_

_ u'nposed upon Respondents 1n an amount to be detennmed after hearmg

A
ENTERED AT Santa Fe New Mex1co thls /8 day of /'747 19‘99& o

' ‘William J. Verat, Acting Director -
* New Mexico Securities Division

i :







L South Carohna

o 'Lapaz Indiana 46537, served as President of Yucatan at all times material herein. All acts of

STATE OF SOUTH CAROLINA

OFF ICE OF THE ATTORNEY GENERAL

SECURITIES DIVISION

o IN THE MATTER OF ' ADMINISTRATIVE PROCEEDIN G
_ ORDER TO CEASE AND DESIST FROM -

- OFFERING UNREGISTERED SECURITIES
AND EMPLOYING UNREGISTERED AGENTS
. AND NOTICE OF RIGHT TO AHEARING E Rt

Mlchael E. Kelley and
Yucatan Investment Corporatlo

: Respon_dentsl

T)“ »_,Case No 99040

- The South Carohna D1v151on of Secunt1es (the “D1v1510n”) under the authonty of the -
jSouth Carolina Uniform Secuntres Act (the “Act”), South Carolina Code Sec’uon 35 1 10 et S
_ﬂ 1ssues the followmo Order and not1ce of nght toa pubhc heanno - T

S EE Yucatan Investment Corporatron (“Yucatan ) is an Indrana corporanon w1th a last known ‘ -'_.
.+ .address of 711 South Michigan Street, Box 312, Lapaz, Indiana 46537. Yucatan is the issuer of e
‘the promissory | notes mvolved in the present case, notes some of whrch were offered and sold m"

o 2'.' Mlchael E. Kelly (“Kelly’ ) whose last known address is 711 South Mlchlgan Street,

: “Yucatan and its agents herein which are considered byt the Division to be violations of the
- 'Umform Secunues Act occurred dunng Kelly s relgn as President of Yucatan. Lo

3. Yucatan and Kelly, through the use of “marketmg ﬁrrns 7 utlhzed agents to attract
mvestments in Pron:ussory Notes 1ssued through Yucatan Investment Corporatlon '

4, Dunng the time penod January 27 1998 to present Yuca.an and Kellv a.lowed at least |
nine agents to solicit investments in Yucatan promissory notes by South Carolina res1dents The B
investments by South Carohna resrdents in the notes totaled in excess of $800 000. OO

5. Onorabout February 25, 1999 Sean Helms ("Helms") actmg as agent for Greenmark S sradnd
~ Global Network Co., Yucatan and Kelly did successfully attract an investment by aSouth =~ .

~ Carolina resident in a Yucatan note, such investment being in the amount of $47 410 00 and
earmng Helms a commission of approxunately 15% of the mvestment S

6. Onor about Apnl 5 1999 Bruce Rogers ("Rocrers") actmo as agent for Greenmark -
Global Network Co.; Yucatan and Kelly did successfully attract an investment by a South -
' Carolina resident in a Yucatan note, such investment being in the amount of $33 75 O OO and

 earning Rocers 2 commission of appro*qmately 15 % of the mvestrnent




- comrruss1on of approx1mately 15 % of the mvestrnent

. .Marketmg, Yucatan and Kelly did successfully attract an investment by a South Carolina resrdentf

" and KeIIy did successfully attract an investment by a South Carolina residerit in a Yucatan note,

o approx1mately 15% of the mvestment

R -‘commrssmn of approxunately 13. 5% of the mvestment

| S0t did successfully attract an investment by a South Carolina resident in a Yucatan note, such -
< investment being in the amount of $17,289. 72 and earmng Jacobs a cornrmsswn of approxnnately o

7. On or about Apnl 7 1999 Rocrers actmg as agent for Greenmark Global Network Co
Yucatan and Kelly did successfully attract an investment by a South Carolina resident in a
“Yucatan note, such investment being in the amount of $10,000.00 and earning Rogersa

8. On or about Auvust 1 1998 Bob Salmas ("Sahnas") actmcr as aoent for Forward

'~ in a Yucatan note, such investment being in the amount of $35,726.68 and earnmg Salmas a:
commission of apprommately 15 % of the mvestment : A -

9. Onor about August 7, 1998 Salinas, acnng as agent for F orward Marketmg, Yucatan andh, 2s
‘Kelly did successfully attract an investment by a South Carolina resident in a Yucatan note, such -
" investment being in the amount of $42 645 95 and earmng Salmas a commrssmn of approxtmately

'15% of the mvestment

10.  Onor about February 14, 1999 Saunas actmcr as agent for F orward Markenng, Yucatan

“such investment being in the amount of $41,833. 46 and earning Sahnas a commlssmn of

11.  Onor about October 23 1998 Walter J acobs "] acobs") actmcr as agent for Greenleaf v
Yucatan and Kelly did successfully attract an investment by a South Carolina resident in a
- Yucatan note, such investment being in the amount of $45, 000 OO and earmncr Jacobs a ’_’_- L

N 12. ~ Onor about J anuary. 18 1999 J acobs actmo as aoent for Greenleaf Yucatan and Kelly

13, 5% of the 1nvestrnent

'13. - ©Onor about June 9 1998 Ferrell Davenport ("Davenport") actmg as agent for Summlt R
R1dge Yucatan and Kelly did successfully attract an investment by a South Carolina resident i ina NN
_Yucatan note, such investment being in the amount of $20,000 and earning Davenport a.

_comrmssmn of approxunately 16% of the mvestment ‘ I L

14, On or about J anuary 27 1998, Davenport acting as agent for Sumnnt thge Yucatan and f:* S
Kelly did successfully attract an investment by a South Carolina resident in a Yucatan note, such i
- investment being in the amount of $15,000.00 and earning Davenport acommissionof

; approx1rnate1y 16% of the mvestrnent b ~ DU

15. On or about November 10, 1998, Davenport acting as aoent for. Surnn'ut Rldge Yucatan R
and Kelly did successfully attract an investment by a South Carolina resident in a Yucatan note,
-~ such investment being in the amount of $25, 000 00 and earming Davenport a comm1ssmn of

e approx1mately 16% of the mvestment : S



16.  On or about August 20, 1998, Davenport, acting as agent for Summit Ridge, Yucatanand -
Kelly did successfully attract an investment by a South Carolina resident in a Yucatan note, such S
. investment being in the amount of $20,000.00 and earning Davenport a commission of - (T

: ,approxunately 16% of the investment. L

o f; 17 On or about August 20 1998 Davenport, actmg as agent for Summrt R1dge Yucatan and o
" Kelly. did successfully attract an investment by a South Carolina resident in a Yucatan note such e

c k'approxunately 16% of the mvestment

 investment being in the amount of $5,000.00 and earmng Davenport a comn'nssmn of -

oo 180 On or about December 1, 1998 John Patterson ("Patterson") actmg as agent for Summ1t
.- Ridge, Yucatan and Kelly did successﬁ.ﬂly attract an investment by a South Carolina resident i in a. .
" Yucatan note, such investment being in the amount of $33,945. 08 and earmng Patterson a Loy

o :__comrmsswn of approxunately 16% of the investment. o ;

approxunately 16% of the 1nvestment

~19. . Onor about May 6, 1998, Patterson, actrng as agent for Sumrmt R.1dce Yucatan and L
L Kelly did successfully attract an investment by a South Carolina re51dent in a Yucatan note, such e
- investment being in the amount of $15,000.00 and earmng Patterson a commtssmn of . S

20, On or about Apnl 217, 1998 Pattersomn, actmg as agent for Sumnut thge Yucatan and L
- Kelly did successfully attract an investment by a South Carolina resident in a Yucatan note, such

- investment being in the amount of $50, OOO 00 and earmng Patterson a comrmssmn of B e
aPPrommately 16% of the 1nvestment - S S e

521, On or about F ebruary 23 1999 Patterson actlng as agent for Sumrmt Rldge Yucatan and :

: Kelly did successfully attract an mvestment by a South Carolina resident in a Yucatan note such Sl

i investment being in the amount of $30,000. 00 and earmng Patterson a commission of
'approxunately 16% of the mvestment ‘ : : : .

22. On or about December 9 1998 Patterson acnng as agent for Pmnacle Yucatan and Kelly :
did successfully attract an investment by a South Carolina resident in a Yucatan note, such - :
~ investment being in the amount of $5323 75 and earmng Patterson a commission of approx1mately

6% of the 1nvestment

A 23 On or about December 9 1998 Patterson actmg as aoent for Pmnacle Yucatan and Kelly L
_d1d successfully attract an investment by a South Carolina resident in a Yucatan note, such SR
investment being in the amount of $5231.65 and earning Patterson a comtmssmn of approxxmately e

_16% of the mvestrnent

'24. - Onorabout December 1 1 1998 Patterson actmg as aoent for P1nnacle Yucatan and -
“Kelly did successfully attract an investment by a South Carolina resident in a Yucatan note, such e
‘investment being in the amount of $761 1. 09 and earnmt7 Patterson a comrmssmn of approx1mately N

16% of the mvestment




3 25. ~ Onor about F ebruary 23, 19»9’9, Fatterson, acting'as agent for Pinnacle, Yucatan and Kelly S o

did successfully attract an investment by a South Carolina resident in a Yucatan note, such -
investment being in the amount of $30, OOO 00 and earmno Patterson a commission of :

approx1mately 16% of the 1nvestment

b f,"26. , On or about September 15, 1998 Davenport, acnno as agent for Sumrmt Rldge Yucatan S

and Kelly did successfilly attract an investment by a South Carolina resident in a Yucatan note
- such investment being in the amount of $20,000.00 and earmno Davenport a commission of

.approxmuately 16% of the mvestment

27, On or about January 8, 1999 Samuel Small ("Small"), actmc as agent for Greenrnark,

i LLC, Yucatan and Kelly did successfully attract an investment by a South Carolina resident in a‘_
~ - Yucatan note, such investment being in the amount of $25,000.00 and earmng Small a ik

- comrmssmn of approx1mate1y 15% of the mvestment

28, Onor about J anuary 3 1999, Ron Lucas ("Lucas") actlng as agent for Greenleaf
- Yucatan and Kelly did successfully attract an investment by a South Carolina resident in a*
. Yucatan note, such investment being in the amount of $77,946. 99 and earning Lucas a

S commission of approxmately 15%. of the 1nvestment

. such investment being in the amount of $14, 772 16 and ea:rmna Floyd a comxmssmn Of

o _successfully attract an investment by a South Carolina resident in a Yucatan note, such mvestment"»' :
": " -being in the amount of $49 149.28 and earmng Floyd a commsswn of apprommately 16% of the L
,lmvestrnent : ~ . et

.29, On or about March 12, 1999 Jean Floyd (“Floyd”) acting as agent for Pmnacle Yucatan G
~.and Kelly did successfully attract an investment by a South Carolina resident in a Yucatan note, S e

"‘;’Fapprox1mately 16% of the mvestment

30 On or about March 12, 1999 Floyd actmg as a,,ent for Pmnacle Yucatan and Kelly d1d

31. The promssory notes constltute securmes as that term is deﬁned by South Carohna Code
~.Section 35-1-20(15).- : . : _ -

32. The securities were not properly reg1stered or exempt from reg15trat10n pnor to their offer
: and sale in this State ' , L

: 33. At the time of the transacnons above nelther Yucatan nor Kelly nor any of the aoents who
_solicited on Yucatan and Kelly's behalf were licensed iri South Carolina as a broker-dealer,
~broker-dealer agent, investment adviser, or investment adviser representative, authorizedto =~

transact business or to employ agents or other representauves to conduct secuntxes busmess 1n 0 e S

o  this State.

34, When Respondents Yucatan and Kelly, through their acents offered and sold the G
aforementioned unregistered securities to South Carolina residents, they d1d 50 in wolatmn of

- g both the agent and secunt1es recustranon provrsrons of the Act




o _against re51dents of the State.

o ‘-‘fnor have they ever been reg1stered under the Act and -

~and

.' 35.  When Respondents Yucatan and 'Kelly paid cornmisstons to mnegistered a’gents sohcltmg .
~ and selling on their behalf, they did so in violation of the securities registration provisions of the -

36.  Respondents Yucatan and Kelly, further, individually and through their agents, andin . =~ ..~
" “connection with the offer and sale of the promissory notes, failed to inform the investors of
* various facts concerning their investments, including the facts: (1) none of the agents sohcltlng G
- investments were properly registered to sell securities in this State, (2) the securities themselves " :: °
were not properly registered for sale in this State, (3) the promissory notes could not be deemed .~ -~
- “to be very liquid, (4) agreeing to sign the notes carried with it a high degree of risk of lossof .~ .~ - :7
~ some or all of the investor's funds and (5) the agent soliciting the transactions rece1ved a
~commission totaling or in excess of 10% for obtalmng the mvestment FIREI '

- 37. When ReSpondents Yucatan and Kelly omitted to d1sclose the material facts aboye theyff
- violated South Carolina Code Section 35 1 1210 and comrmtted secm'mes fraud in this State L

38, Given the facts above, it is necessary and appropriate, in the public interest, forthe
o protection of investors, and consistent with the purposes fairly intended by the policy and -

. provisions of the Act to issue an Order revokmg any applicable exemptions and demandmg _ :
. Respondents Yucatan and Kelly and any and all of their agents, assigns, or other persons Workmg j - e
: for or under them Cease and Des1st ﬁom any future v1olat10ns of the Act. | s

WHEREAS the prom]ssory notes descnbed above constttute “secuntles” wnhm the
. meaning of Section 35-1220 (15) of the South Carolina Umform Secuntles Act Sectlon 35 1 10 ‘
: ﬁ_.;et ___q Code of Laws of South Carohna and e T ‘ :

WHEREAS the records of the Division dlSClOSC that the prom1ssory notes are not now

WHEREAS Respondents Yucatan and Kelly employed agents to sohc1t and obta.tn
: mvestments in promxssory notes issued by Yucatan; and _ o , RENRATE 0 B B

‘ WHEREAS, the records of the D1v151on show no broker-dealer broker-dealer agent,
~investment adviser, or investment adviser representatwe rcglstratton for any of the aoents so
' employed by Yucatan and Kelly; and :

-WHEREAS, based on the foregomg, the D1v151on finds that Respondents Yucatan and R
Kelly have enoaged in acts or praCT.lCCS wh1ch vrolate Sectlons 35-1-410 and 35 1- 810 of the Act . (e

- WHEREAS, the Division 'ﬁn—ther finds that Respondents Yucatan and Kelly; in connection ; Lt
-with the offer and sale of the promissory notes in the State of South Carolina, omitted to state




T 'clorderslyumn.c&dz

_ atenal facts necessary in order to make the statements made n hght of the cucumstances under
- which they were made not misleading, in violation of Secuon 35-1-1210 of the Act

, NOW, THEREFORE IT IS ORDERED that Respondents Yucatan and Kelly, and every o
- successor, affiliate, control person, agent, servant, or employee of each immediately CEASE - - -
. AND DESIST from offering or selling securities in the State of South Carolina and from
~ otherwise v101at1ng the Act, and mpartxcular Sect10ns 35- 1-410 35 1 810 and 35 1- 1210 =
- thereof. ) » L e

~IT IS FURTHER ORDERED that any exemption that Respondents Yucatan, Keuy, or
-any successor, affiliate, control person, agent, servant, or employee of either, and every entity - -~ "

- owned, operated, or indirectly or directly controlled or hereinafter organized by or on behalfof .

- either of them might otherwise be entitled to utilize, be and hereby is REVOKED, subJ ect only to [Nt
- the hrmtatlons provided in Secuon 35 1-330, Code of Laws of South Carolma i nnes

Wlthm tlurty (3 O) days after recerpt of written nonﬁcatlon that th15 Order has been 1ssued

., ,-.Respondents may request that a hearing be held to con51der rescmdmg the Order. To schedule i
- such a hearing, Respondents must file a written request with Thresechia Navarro of the Secunt1es i
Division, Post Ofﬁce Box 11549, Columbxa, South Carolma, 29211 1549 R , -

The written request for a heanng should include, at a minimum, a statement of the spec1ﬁc
. reasons (including facts and provisions of the Act upon which the Respondent 1s relymg) that '
i support the request fora hearmg to cons1der rescmdmg the Order e S

G ‘ Upon receipt. of such wntten request for a heanng, the matter w111 be set down for a
:»_heanng‘ within fifteen (15) days unless the person making the request consents to. alater date

So0rDERED b M torf s 195,

Charles M. Condon. :
- Securities Commissioner

~ By: {
-+ Tracy A. eyers : _
- Assistant Attorney General B
- Securities Division T
~Rembert C. Dennis Building
1000 Assembly Street
_ - Columbia, S. C. 29201 e
P }(803) 734-4731




... = order.

2w the ¢ course of the mvestlgatlon, the Division determmed that Yucatan, relymg on

il South Carohna Umform Secunttes Act '

- STATE OF'SOUTH CAROLINA
‘p E OF THE ATTORNEY GENERAL -
SECURITIES DIVISION

o ADMINISTRATI‘VE PROCEEDING

ADMINISTRATIVE CONSENT ORDER
~ BETWEEN RESPONDENT YUCATAN
- INVESTMENT CORPORATION AND
THE SECURITIES DIVISION AND
' RESPONDENT MICHAEL E. KELLY
- AND THE SECURITIES DI'VISION o

| .‘MlchaelE Kelly and -
- Yucatan Investment Corporatlon

i .RespondentSQ , ;

oy FILE NUMBER 99040

The South Carohna Secuntxes D1v1$1on (the “D1V151on’ ), under authonty of the South S
Carolina Uniform Securities Act, through use of the undersigned designee, and with consent of i s
. the Respondents Spec1ﬁcally 1dent1ﬁed above as partles to this Order, hereby issues the followmg‘_ o

1. Inoraround March 1999, the D1v151on began conductlng an mvestlganon intoa
. .securities offering being conducted by and on behalf of Respondent Yucatan Investment ,
2 .'.‘Corporatton (“Yucatan”) as authonzed by Secuon 35-1- 1440 Code of Laws of South Carolma ’

Rl
S e

R improper advice from prior counsel, offered and sold unregtstered secunttes m wolauon of the

3 Respondent Yucatan, further employed unregxstered sales agents to offer and se11 such ; |
- secunttes in South Carolma. S - , o ‘.

4. The v1olat10ns the D1v151on alleges occurred are deta11ed more spemﬁcally in the Order to_;, e
" Cease and Desist from Offenng Unregistered Securities and Employing Unreg15tered Agents S

i 1ssued June 14, 1999 in tl'us case, wh1ch is mcorporated herein by reference.

5. At the time of the vmlatrons alleged Respondent Mlchael E Kelly (“Kelly”) served as
President of the corporation. In his position as President, Kelly was responsible for general .
- oversight of the activities of Yucatan, including but not limited to selecting the marketing fims .. .

responsible for soliciting agents to conduct Yucatan’s securities offering. Kelly, further, was the_ SehEr

"»party respon51ble for obtalmno counsel’s approval to make the initial offenng g L

‘6.. . Followmc conversatlon w1th Respondent Yucatan, by and through its attorney, J effrey B . Sy
‘Bailey, Esquire, Securities Division Staff and Respondent Yucatan agree the most appropriate

' resolution of the matter is to impose upon Respondent Yucatan, who denies any wilful violation - ;

Ny - of law but desires to avoid the costs of 2 hearing and dispel any concerns of the va151on, a o L o
$20 000 00 ﬁne and a requu'ement that the ﬂrm : L e




a Irnmediately cease and discontinue the offering of any type of ;security to South ‘v

Carolina tnvestors‘ and continue to cease and refrain from offering securities in this -

AR State unless or until any security to be offered is properly regtstered (to include
oy _-notlce ﬁled) in thrs State, . , R '~

o b e unmedrately cease and permanently d1scont1nue the practlce of usmg unreg15tered pa

| ':‘"_:_.Pald sales agents to sohcrt busmess in South Carohna and =

e reffain ﬁ‘om renewmg any maturmg notes for any South Carohna resrdent unless or .
| until the security being offered is registered with the State Securities Divisionor, if =

) not apphcable the U.S. Secuntles & Exchange Comrmss1on (“the Comrmssron”)

: 7. L The ﬁrm agrees it w111 pay the ﬁne referenced above \mthm ﬁve busmess days of the date - o
; of entry of thts order : . B

o V8'. . Followmg conversatlon w1th Respondent Kelly, by and through hlS attorney, Jefﬁ'ey B.

| k';»BarIey, Esquire, and following review of Kelly and Yucatan’s response both to the Division’s -

- .,f'mvest1gauve request of April 29, 1999 and to continuing requests for more information, Secunnes L
“Division Staff and Respondent Kelly agree to dismiss Kelly from the Cease and Des1st Order SR

' V,1ssued June 14 1999 in the present case, ﬁle number 99040

9 N Upon cornphance \mth the requrrements set forth above, thls order represents the
f‘:f_ complete and final resolutlon of the mvestlgatlon mst1tuted and reﬂected as ﬁle number 99040

o iwﬁh respect to Respondents Yucatan and Kelly

;fl‘ 0. Th.lS Consent Order is 1ssued in the Pubhc Interest and for the protectlon of mvestors il

2 ‘,_conswtent w1th the purpose of the Act

SR LI e e Secm'mes Dmsronofthe
7 Office of the Attorney General of
.- the State of South Carolina
.~ Rembert Dennis Building -
1000 Assemkly Street -
~ Columbia, South Carohna 29202
B (803) 734-4731 -

" By: __Q’WQC»—\ (@ mmumf.)_/
- Tracy A Mfwers §
- Assistant Attorney General :

\Columb1a, South Carohna e
- ' 1999




* CONSENT TO ENTRY OF ORDER BY RESPONDENTS
* YUCATAN AND MICHAELE.KELLY -

QR Respondents Yucatan Investment Cori)oration and Nﬁchael E. 'Kelly:hereby' ackvnc‘wied:ge}i :
-~ that they have been served with a copy of this Order and the underlying Order to Ceaseand . "~ " = &

" Desist Offering Securities and Employing Unregistered Agents, have read the foregomg, and are

| o k.awaxe of their right to a hearing in this matter, and have waived same. Yucatan and Kelly admit - o ,
- the jurisdiction of the Division, and consent to entry of this Order, an order the Division findsto =~ -
' - be in the public interest, specifically to resolve the D1v151on S Cease and Desist Order 1ssued June T

o 14 1999 i in case number 99040.

7+ . oldoc/orderfyucatan.con

S ~ Yucatan and Kelly state that no prormse of any kind or nature whatsoever was made to -
mduce them to-enter into this Order and that they have entered into this Order voluntarily. - -

‘Michael E. Kelly represents that he is President of Yucatan and that as such has been authorized ~ : “ R

by Yucatan to enter into this Order for and on behalf of Yucatan

%z%/ S 77}292 77

k Mlchael E. Kelly . . Date -
: -(Indlvldually and on behal espondent Yucatan Investment Corporatlon) -
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Comment

[11  Dilatory practices bring the administration of justice into disrepute. Delay should not be
indulged merely for the convenience of the advocates, or for the purpose of frustrating an opposing
party’s attempt to obtain rightful redress or repose. It is not a justification that similar conduct is
often tolerated by the bench and bar. The question is whether a competent lawyer acting in good -
faith would regard the course of action as having some substantial purpose other than delay.
Realizing financial or other benefit from otherw1se improper delay in htlgatlon isnota Iegmmate
interest of the chent

ER 3.3. ~ Candor Toward the Tribunal

(@ A lawyer shall not knowingly:

(6] make a false statement of niaferiai—fact,or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer; -

{-3}_(_)_ fail to dlsclose to the tribunal legal authorlty in the controlling _]uI‘lSdlCthl’l known
‘to the lawyer to be directly adverse to the posmon of the client and not dlsclosed by
opposing counsel; or :

H4(3) exceptﬂﬁequﬂe&-by—apphcab}e-}aw—offer evidence that the lawyer knows to be
- false. If a lawyer, the lawyer's client or a witness called by the lawyer has offered material
evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable
remedial measures, including. if necessary. disclosure to the tribunal. A lawyer may refuse
{o offer evidence, other than the testimony of a defendant in a criminal matter, that the
‘ lamer reasonably believes is false. :

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a

person intends to engage. is engaging or has engaged in criminal or fraudulent conduct related to
the proceeding shall take reasonable remedial measures. including. if necessary. disclosure to the

tribunal.

f)(c) The duties stated in paragraphs (2) and (b) continue to the conclusion of the proceeding, k
and apply even if compliance requires disclosure of information otherwise protected by ER 1.6.
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(d  Inanex parte proéeediﬁg, a lawyer shall inform the tribunal of all material facts known to
the lawyer which will enable the tribunal to make an informed decision, whether or not the facts
are adverse. ‘ ' , '

Comment

[1]_ This Rule governs the conduct of a lawyer who is representing a client in the proceedings

of a tribunal.  See ER ly.OlmI for the definition of “tribunal.” It also applies when the lawyer is
representing a client in an ancillary proceeding conducted pursuant to the tribunal’s adjudicative

authority. 'such as a deposition.” Thus. for example, paragraph (a)(3) requires a lawver to take

reasonable remedial measures if the Jawyer comes to know that a client who is testifying in a
deposition has offered evidence that is false. , ‘ , ’

21 Fhe-advoeate s+task-s This Rule sets forth the special duties of lawyers as officers of the
court to avoid conduct that undermines the integrity of the adjudicative DLOCESS. A lawyer acting
as an advocate in an adjudicative proceeding has an obligation to present thie client’s case with

persuasive force. Performance of that duty while maintaining confidences of the client, however
is qualified by the advocate’s duty of candor to the tribunal. Hewever Consequently, an-advoeate
~does although a lawyer in an adversary proceeding is not required to present an impartial
exposition of the law or to vouch for the evidence submitted in a cause; the lawyer must not
‘mislead the tribunal is-respensible—for-assessing-its-probative-vatue by false statements of law or
fact or evidence that the lawyer knows to be false.

‘Representations by a Lawyer

I31  An advocate is responsible for pleadings and other documents prepared for litigation, but
“is usually not required to have personal knowledge of matters asserted therein, for litigation
documents ordinarily present assertions by the client, or by someone on the client’s behalf, and not
. assertions by the lawyer. Compare ER 3.1. However, an assertion purporting to be on the
~ lawyer’s own knowledge, as in an affidavit by the lawyer or in a statement in open court, may
properly be made only when the lawyer knows the assertion is true or believes it to be true on the
basis of a reasonably diligent inquiry. There are circumstances where failure to make a disclosure
is the equivalent of an affirmative misrepresentation. The obligation prescribed in ER 1.2(d) not
to counsel a client to commit or assist the client in committing a fraud applies in litigation.
Regarding compliance with ER 1.2(d), see the-comment-Comment [10] to that rute-Rule. See alse
. the-Commentto-ER 8.4(b). Comment [2]. ‘ ' ;

Misteading-Legal Argument

~ [4]1 - Legal argument based on a knowingly false representation of law constitutes dishonesty

~ toward the tribunal. A lawyer is not required to make a disinterested exposition of the law, but
~must recognize the existence of pertinent legal authorities. Furthermore, as stated in paragraph
- (@)3(2), an advocate has a duty to disclose directly adverse authority in the controlling jurisdiction

which has not been disclosed by the opposing party. The underlying concept is that legal argument
is a discussion seeking to determine the legal premises properly applicable to the case.
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False-Offering Evidence

5 Paragraph (a)(3) requires that the lawver refuse to offer evidence that the lawver knows

to be false, regardless of the client’s wishes, This duty is premised on the lawyer’s obligation as
an officer of the court to prevent the trier of fact from being misled by false evidence. A lawyer
does not violate this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.

6 If a lawver knows that the client intends to testify falsely or wants the lawver to introduce

false evidence, the lawyer should seek to persuade the client that the evidence should not be
offered. If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer
must refuse to offer the false evidence. If only a portion of a witness’s testimony will be false, the
lawyer may call the witness to testify but may not elicit or otherwise permit the witness to pregent
the testimony that the lawyer knows is false.

(7] The dutles stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel

in criminal cases. In some jurisdictions, however, courts have required counsel to present the
- accused as a witness or to give a narrative statement if the accused so desires. even if counsel
knows that the testimony or statement will be false.  Counsel first must attempt to persuade the
- accused to testify truthfully or not at all. If the client persists. counsel must proceed in a manner
consistent with the accused’s constitutional rights. See State v, Jefferson, 126 Ariz. 341. 615 P.2d
638 (1980): Lowery v. Cardwell, 575 F.2d 727 (9™ Cir. 1978). The obligation of the advocate

under the Rules of Professional Conduct is subordinate to such constitutional regmrements See
also Comment |9l , : o

[8] The prohibition against offering false evidence only applies if the lawyer knows that the

evidence is false. A lawyer’s reasonable belief that evidence is false does not preclude its
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presentation to the trier of fact. _A lawyer’s knowledge that evidence is false, however. can be

inferred from the circumstances. See ER 1.0 Thus. although a lawver should resolve doubts
about the veracity of testimony or other ev1dence in favor of the client, the lawyer cannot ignore

an obv1ous fal§ehood , S E :

[9]  Generatlyspeaking;-Although paragraph (a)(3) only prbhibits a lawyer has-authority-from
offering evidence the lawyer knows to be false. it permits the lawyer to refuse to offer testimony
or other proof that the lawyer reasonably believes is-tuntrustworthy false. Offering such proof may

reflect adversely on the lawyer’s ability to dlscrlmmate in the quahty of ewdence and thus 1mpa1r
vthe lawyer s effectlveness as an advocate : WY e

does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer
reasonably believes but does not know that the testimony will be false. Unless the lawyer knows
the testlmony will be false. the lawyer must honor the client’s decision to testlfy See also
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: Remedlal Measures

1_19_1 I—Ppeijttfed—festn‘nﬂnyhcr—fabe Having offered material evidence has—been—ﬂf-fered in_the
belief that it was true, a lawyer may subsequently come to know that the evidence is false. Or,

a lawyer may be surprised when the lawyer’s client or another witness called by the lawyer offers
testimony the lawyer knows to be false. either during the lawyer's direct examination or in
response to cross-examination by the opposing lawyer. In such situations or if the lawyer knows

of the falsity of testimony elicited from the client during a deposition, the lawyer must take
reasonable remedial measures. In such situations, the advocate's proper course ordinarity-is to

‘remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor to the
tribunal and seek the client’s cooperation with respect to the w1thdrawa1 or correctlon of the fals

statements or evidence, If that fails, the advocate she W W W

- situationr must take further remedial action. If withdrawal from the representatlon is not permitted
or will not remedy-the-situatiorror-is-impossibte undo the effect of the false evidence, the advocate -
shottd-must make such disclosure to the eourt tribunal as is reasonably necessary to remedy the

situation. even if doing so requires the lawyer to reveal information that otherwise would be
protected by ER 1.6. It is for the eetrt-tribunal then to determine what should be done - making

a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing. if-the-faise

11 The disclosure of a client’s false testimony can result in grave consequences to the client:

including not only a sense of betrayal but also loss of the case and perhaps a prosecution for
perjury. But the alternative is that the lawyer cooperate in deceiving the court. thereby subverting

the truth-finding process which the adversary system is designed to implement. “See ER 1.2(d).

Furthermore. unless it is clearly understood that the lawyer will act upon the duty to disclose the -
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existence of’ false eVidence, the clientcan simply reject the law;ger’s advice to'reveal the false

evidence and insist that the lawyer keep silent. Thus, the client could in effect coerce the lamggr S
into being a party to fraud on the court. : :

Preserving In’tegrity of Adjudicative Process

[121 Lawyers have a specxal obhgatlon to protect a trlbunal against cnmmal or fraudulent

otherwise unlawfully communicating with a witness. juror. court official or other participant in the
proceeding. unlawfully destroying or concealing documents or other evidence or failing to disclose
“information to the tribunal when required by law to do so. Thus. paragraph (b) requires a lawyer
to_take reasonable remedial measures. ‘including disclosure if necessary. whenever the lawye er
‘knows that a person. including the lawyer’s client. intends to engage. is engaging or has engaged
in crlmmal or fraudulent conduct related to the proceedmg

Duration of Obhgatlon

131 A practical time limit on the obligation to rectify ﬂwpresentatron—ef—false evidence or falsed‘ :
statements of law and fact has to be established. The conclusion of the proceeding is a reasonably

definite point for the termination of the obligation. A proceeding has concluded within the meaning -
of this Rule when a final judgment in the proceeding has been afﬁrmed on appeal or the tlme for
review has passed : :

Ex Parte Proceedings

[14]  Ordinarily, an advocate has the limited responsibility of presenting one side of the matters -
that a tribunal should consider in reaching a decision; the conflicting position is expected to be -
presented by the opposing party. However, in an ex parte proceeding, such as an application for
a temporary restraining order, there is no balance of presentation by opposing advocates. The
object of an ex parte proceeding is nevertheless to yield a substantially just result. The judge has -
~an affirmative responsibility to accord the absent party just consideration. The lawyer for the
represented party has the correlative duty to make disclosures of material facts known to the lawyer
and that the lawyer reasonably beheves are necessary to an mformed decision. :

Wlthdrawal

1151 ~ Normally, a lawyer’s compliance with the duty of candor imposed by this Rule does not

require that the lawyer withdraw from the representation of a client whose interests will be or have
been adversely affected by the lawyer’s disclosure. The lawyer may, however, be required by ER-

- 1.16(a) to seek permission of the tribunal to withdraw if the lawyer’s compliance with this Rule’s

duty of candor results in such an extreme deterioration of the client-lawyer relationship that the
lawyer can no longer competently represent the client. Also see ER 1.16(b) for the circumstances
~ in which a lawyer will be permitted to seek a tribunal’s permission to withdraw. In connection

‘with a request for permission to withdraw that is premised on a client’s misconduct, a lawyer may
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reveal information relatlng to the representation only to the extent reasonably necessagz to comply
with this Rule or as other\zvlse permitted by ER 1.6, A : ~

ER 3.4. Fairness to Opposing Party and Counsel
A lawyer shall not:

() unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or
conceal a document or other material having potential ev1dent1ary value. ‘A lawyer shall not
counsel or assist another person to do any such- act; o

,(b)‘ falsrfy ev1dence counsel or assist 2 witness to testlfy falsely or offer an 1nducement to a
witness that is proh1b1ted by law :

(0  knowingly dlsobey an obligation under the rules of a tribunal except-for an open refusal
_based on an assertion that no valid obhgatmn exists;

(@ in pretrlal procedure, make a frrvolous drscovery request or fail to make reasonably d111gent
-~ effort to comply with a legally proper discovery request by an opposing party;

{e)  intrial, allude to any matter that the lawyer does not reasonably believe is relevant or that'
will not be supported by admissible evidence, assert personal knowledge of facts in issue except
when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility -

~ of a witness, the culpability of a civil litigant or the guilt or.innocence of an accused; or

(B request a person other than a client to refrain from voluntarily glvmg relevant mformahon
to another party unless -

(1)  the personisa relative or an employee or other agent of a client; and

(2)  the lawyer reasonably believes that the person's intereSts will not be adversely
affected by refraining from giving such information. ~

- Comment

~[11  The procedure of the adversary system contemplates that the evidence in a case is to be -
marshaled competitively by the contending parties. Fair competition in the adversary system is
secured by prohibitions against destruction or concealment of evidence, improperly 1nﬂuenc1ng
- witnesses, obstructrve tactics in dlscovery procedure and the hke :

121 Documents and other items of evidence are often essential to establish a claim or defense.
Subject to evidentiary privileges, the right of an opposing party, including the government, to
obtain evidence through discovery or subpoena is an important procedural right. The exercise of
that right can be frustrated if relevant material is altered, concealed or destroyed. Applicable law
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in many jurisdictions makes it an offense to destroy material for purpose of impairing its availability ,
in a pending proceeding or one whose commencement can be foreseen. Falsifying evidence is also
generally a criminal offense. Paragraph (a) applies to evidentiary material generally, including

~ computerized information. Applicable law may permit a lawyer to take temporary possession of

physical evidence of client crimes for the purpose of conducting a limited examination that will not

- alter or destroy material characteristics of the evidence. In such a case, applicable law may require
~ the lawyer to turn the ev1der1ce over to the police or other prosecuting authority, depending on the

circumstances.

[81  With regard to paragraph (b), it is not improper to pay a witness's expenses or to
compensate an expert witness on terms permitted by law. . The common law rule in most

v _]LlI‘lSdlCUOIlS is that it is improper to pay an occurrence witness any fee for testlfymg and that 1t is
1mproper to pay an expert witness a contmgent fee. :

14] Paragraph () perm1ts a lawyer to advise employees of .a client to refrain from giving
information to another party for the employees may identify their interests with those of the client.
See also ER 4.2. ; ;

ER 3.5. Impartlahty and Decorum of the Trrbunal

A lawyer shall not:

; (a) seek to influence a Judge Juror, prospective juror oran-other official of a trlbunal by means
prohibited by law;

() communicate ex parte with such a person exeept—as—permrtted urmg the progeedmg unless
authorized to do s by law or court order

(@ communicate with a iuror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order:

(2) the juror has made known to the lawver a desire not to communicate; or

| 3 the communication involves misrepresentatibn, coercion, duress or harassment; or
{er(d) engage in conduct mtended—ﬂﬂy to disrupt a tribunal. |
- Comment |
1 | Many forrns of improper ‘inﬂuence upon a tribunal are preseribed by criminal law. Others -

are specified in the ABA Model Code of Judicial Conduct, with which an advocate should be
familiar. A lawyer is required to avoid contributing to a violation of such provisions.
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mlsunderstandmg on the part of the admissions or dlsaphnary authorlty of which the person
involved becomes aware. :

121 vThis.rt&e-Rule' is subject to the proVisionS of the Fifth Amendment of the United States

Constitution and corresponding provisions of state constitutions. A person relying on such a

_provision in response to a question, however, should do so openly and not use the right of

nondisclosure as a justification for failure to comply w1th this Rule.

31 A lawyer representing an applicant for admission to the bar, or representmg a lawyer who v

is the subject of a disciplinary inquiry or proceeding, is governed by the rules applicable to the

 client-lawyer relationship, including ER 1.6 and. in some cases. ER 3.3

~ ER8.2. Judicial and Legal Officials

@ A lawyer shall not make a,statemenf that the lawyer knows to be false or with reckless |
disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory
officer or public legal officer, or of a candidate for election or appointment to judicial or 1ega1

: ofﬁce

b A lawyer who is a candidate for Jud1c1a1 office shall comply w1th the apphcable provisions |

of the eode-Code of Jud-rcm-l-ludmla condntt—Conduct

Comment

~[1]+  Assessments by ylawyer‘s are relied on in evaluating the professional or personal fitness of

persons being considered for election or appointment to judicial office and to public legal offices,
such as attorney general, prosecuting attorney and public defender. Expressing honest and candid
opinions on such matters contributes to improving the administration of justice. Conversely, false

-~ statements by a lawyer can unfairly undermine public conﬁdence in the administration of justice.

12] ‘When a lawyer seeks Jud1c1a1 offlce the lawyer should be bound by applicable limitations
on political act1v1ty ;

31 To maintain the fair and independent administration of justice, lawyers are encouraged to
continue traditional efforts to defend judges and courts unjustly criticized.

~ ER83. Reportmg Professwnal Mlsconduct

(a) A lawyer havmg—km’vv‘l-e&ge who knows that another lawyer has comm1tted a violation of -
the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects, shall inform the approprlate professmnal .

' authorlty except as otherwise prov1ded in these rt&es—&_ﬂes or by law.
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Model Rules of Professional Conduct

. RULE 1'0 TERMINOLOGY

(a) "Belief" or "believes” denotes that the person involved actually supposed the
fact in question to be true. A person's belief may be inferred from
circumstances. v ,

(b) "Confirmed in writing," when used in reference to the informed consent of a
person, denotes informed consent that is given in writing by the person or a
writing that a lawyer promptly transmits to the person confirming an oral
informed consent. See paragraph (e) for the definition of "informed consent.” If
it is not feasible to obtain or transmit the writing at the time the person gives =
informed consent, then the lawyer must obtain or transmit it within a reasonable
time thereafter. : : :

(c) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership,

professional corporation, sole proprietorship or other association authorized to

practice law; or lawyers employed in a legal services organization or the legal
~ department of a corporation or other organization. '

(d) "Fraud" or "fraudulent” denotes conduct that is fraUduIent uhder the
" substantive or procedural law of the applicable jurisdiction and has a purpose
to deceive. ' ‘

(e) "Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated adequate information
and * explanation about the material risks of and reasonably available
alternatives to the proposed course of conduct.

(f) "Knowingly," "known," or "knows" denotes actual knowledge of the fact in
question. A person's knowledge may be inferred from circumstances.

(g) "Partner" denotes a member of a partnership, a shareholder in a law firm
organized as a professional corporation, or a member of an association
authorized to practice law.

, (h) "Reasonable” or "reasonably” when used in relation to conduct by a lawyer
denotes the conduct of a reasonably prudent and competent lawyer.

(i) "Reasonable belie" or "reasonably believes" when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the
circumstances are such that the belief is reasonable.

(j) "Reasonably should know" when used in reference to a lawyer denotes that
a lawyer of reasonable prudence and competence would ascertain the matter .
~in question. i :

(k) "Screened" denotes the isolation of a lawyer from any participation in a

“matter through the timely imposition of procedures within a firm that are
reasonably adequate under the circumstances to protect information that the
isolated lawyer is obligated to protect under these Rules or other law.

(1) "Substantial” rwhe’h used in réference to degree or extent denotes a material
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 matter Of c/learfand weighty importance.

(m) "Tribunal" denotes a court; an arbitrator in a binding arbitration proceeding

- .or. a legislative body,  administrative agency or ‘other body acting in an
adjudicative capacity. A legislative body, administrative agency or other body
acts in-an adjudicative capacity when a neutral official, after the presentation of
evidence or legal argument by a party or parties, will render a binding legal
‘judgment directly affecting a party's interests in a particular matter.

(m) "Writing" . or "written" denotes a tangible or electronic record of a

communication .or representation, including handwriting, typewriting, printing,

photostating, photography, audio or videorecording and e-mail. A "signed"

writing includes an electronic sound, symbol or process attached to or logically

associated with a writing and executed or adopted by a person with the intent
~to sign the writing.
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= Model Rules of ProfeSSionaI Conduct

, ADVOCATE S
RULE 3.3 CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall ‘not' knowingly:

(1) make a false statement of fact or law to a
tribunal or fail to correct a false statement of
material fact or law previously made to the

- tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority
in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of

the client and not disclosed by opposing
counsel; or ;

(3) offer evidence that the lawyer knows to be

- false. If a lawyer, the lawyer’s client, or a witness

"~ called by the ‘lawyer, has offered material

" evidence and the lawyer comes to know of its
falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to -
the  tribunal. ‘A . lawyer may refuse to offer
evidence, - other than the testimony of a
defendant in a criminal matter, that the lawyer
reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and
who kriows that a person intends to engage, is engaging or has engaged
in criminal or fraudulent conduct related to the proceeding shall take
reasonable remedial measures, including, if necessary, disclosure to the
tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion
of the proceeding, and apply even if compliance requires disclosure of
information otherwise protected by Rule 1.6.

~(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.
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ADVOCATE
~ RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(a) unlawfully obstruct another party’ s access to evidence or unlawfully alter, '
destroy or conceal a document or other material having potential evidentiary
value. A lawyer shall not counsel or assist another person o do any such act;

(b) falsrfy evidence, counsel or assist a witness to testlfy falsely, or offer an
lnducement toa W|tness that is prohlblted by law,

"(c) knowingly disobey an obligation under the rules of a tribunal except foran
open refusal based on an assertion that no valid obligation exists; :

““{d) in pretrial procedure, make e frlvolous dlscoyery‘ request or fail to make
- reasonably diligent effort to comply W|th a Iegally proper dlscovery request by
-.an opposmg party;

o (e) in trlal, allude to any matter that the lawyer does not reasonably believe is
‘relevant or that will not be supported by admissible evidence, assert personal
knowledge of facts in issue except when testifying as a witness, or state a
personal opinion as to the justness of a cause, the credibility of a witness, the
culpability of a civil lltlgant or the guilt or innocence of an accused; or

(f) -request a person other than ‘a client to refrain from voluntarily giving
relevant mformatlon to another party unless

(1) the person is a relative or an employee or other ‘agent of a
- client; and :

' (2) the lawyer reasonably believes that the person's interests will
‘not be adversely affected by reframmg from ~giving such
mformatlon : .
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Model Rules of Professional Conduct

ADVOCATE
“'RULE 3.5 IMPARTIALITY AND DECORUM OF THE TRIBUNAL

B A Iawyer shall not:

(a)-seek to influence a judge, juror, prospectlve juror or other official by means
prohibited by law;

(b) communicate ex parte with such a person during the proceeding unless
authorized to do so by law or court order;

(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communlcatlon is prohlblted by law or court
order; :

(2) the jurdr has made known to the lawyer a desire
not to communicate; or

-{3) the communication involves misrepresentation,
coercion, duress or harassment; or

(d) engage in conduct intended to 'disrupt a tribunal.
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| Mo\del Rules of Professional Conduct

: ADVOCATE
" RULE 3.9 ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legislative body or administrative .
agency in a nonadjudicative proceeding - shall disclose  that the
appearance .is in a representative capacity and shall conform to the
provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
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